STATE OF WASH_!NGTON

DEPARTMENT OF FCOLOGY
P.O. Box 47775 « Olympia, Washington 9$8504-7775 « (360) 407-6300
June 18, 2003

Certified Mail

Ms. Debbie Young
Tacoma Public Utilities
3628 S 35" Street
Tacoma, WA 9841 1-0007

RE: Supp]emental Order in #OISEASR-3367 on Remand from PCHB #02-022, Llcensmg'
of the Cowlitz River Hydroelectric Project (FERC Number 2016) located on the
Cowlitz River, Lewis County, Washington

Dear Ms. Young:

Enclosed is the referenced Supplemental Order. Pursuant to the Pollution Control Hearings

Board (PCHB) remand, the Department of Ecology has completed a limited review of the

Section 401 water quality certification issued January 15, 2002, to the City of Tacoma, dba

* Tacomia Power, for the Cowlitz Hydroelectric Project: The review was conducted for the limited
purpose of determining whether Ecology has reasonable assurance that the implementation of the

Article 303 flood control provisions of the Federal Energy Regulatory Commission (FERC)

license for the project will not violate Washington’s anti-degradation standard.

As detailed in the order, Ecology has determined that it has the ability under the 401 certification
to ensure that instream flows below the Cowlitz Hydroelectric Project are managed to meet water
“quality standards. There is no apparent conflict between the water quality certification and
Article 303 of the FERC license. We conclude that the limitations under Article 303 do not
negate reasonable assurance that the project will comply with the state antidegradation policy.

If you have any questions, please contact Jeff Marti, Water Resources Program at’
(360) 407-6636. The enclosed Order may be appealed by followmg the procedures described in
the Order.

Slncerely, _
Kelly Susewind, P.E., P.G.

Southwest Region Manager
Water Quality Program

KS;r

cc:  Brian Faller, Attorney Generals Office
Jonathan Feil, Simburg, Ketter, Sheppard, and Purdy, LLP
Magalie Roman Salas, Federal Energy Regulatory Commission
Jeff Marti, Ecology
Cowlitz Service/Mail List
Pollution Control Hearings Board
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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY
IN THE MATTER OF GRANTING SUPPLEMENTAL ORDER IN
A WATER QUALITY #01SEASR-3367 on REMAND
CERTIFICATION TO FROM PCHB #02-022,

licensing of the Cowlitz River
Hydroelectric Project (FERC =~
Number 2016) located on the Cowlitz
River, Lewis County, Washmgton

City of Tacoma dba Tacoma Power
In accordance with 33 U.S.C. 1341
FWPCA § 401, RCW 90.48.260
WAC 173- 201A

N N v vt vt vt et et

TO: Ms. Debbie Young
Tacoma Pubhc Utilities
3628 S 35" Street
-Tacoma, WA 98411-0007

On January 15, 2002, the Department of Ecology (Ecology) 1ssued a Section 401 water quahty '
certification to 'the City of Tacoma dba Tacoma Power for the Cowlitz Hydroelectric Project.
The Federal Energy Regulatory Commission (FERC) issued a license for the Cowlitz Project
(Project No. 2016) on March 13, 2002. FERC subsequently stayed the license on April 12, 2002
" afier the water quality certification was- appealed by the Friends of the Cowlitz, CPR=Fish and
the Cowlitz. Tribe. A hearing on the appeal before the Pollution Contro] Heanngs Board was
held in June 2002, The PCHB issued a final decision on the appeal on January 24, 2003."

In its order, the Board affirmed the issuance of the certification, but also remanded it to Ecology
for “the limited purpose of Ecology reviewing the Article 303 flood control provisions of the
license for the project to determine whether it has reasonable assurance the implementation of
those provisions will not violate Washingtori’s anti-degradation standard.”’ The purpose of this
report is to comply with the Board’s remand. In fulfilling this remand, Ecology offered the
appellants and Tacoma Power the opporfunity to comment on the’ Board’s directive, Tacoma -
Power submitted comments via an April 15, 2003, letter to Ecology (Copy attached as. o

Attachment C). The appellants also submitted comments (Attachment C). Ecology has
considered them although'they were untimely.

DISCUSSION

This Order evaluates whether reasonable assurance exists that implementation of the Army
Corps of Engineers (ACOE) flood control provisions would not violate the state’s water quality
antidegradation standards. The state’s antidegradation standard is for the general purpose of
protecting existing beneficial uses. This standard is provided as Attachment A.

Article 303 of the Cowlitz Project license provides for continued flood control at the Cowlitz,
Project in cooperation with the ACOE. Article 303 describes Tacoma’s obligations with respect
to maximum reservolr elevations during the year and limiting discharges such that flows stay
. below certain levels downsiream at Castle Rock, Washington. It is found at Attachment B.

! Board decision, p. 69.
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In its final order, the Board stated,

Ecology was aware [Article 303] was proposed for the new license at the time it
granted 401 Certification. This article was not part of the Settlement Agreement,
but was developed in consultations between Tacoma and the U.S. Army Corps of
Engineers. The Army Corps did not take part in the alternative re-licensing
process, Settlement Agreement negotlatlons or instream flow meetings. The
flood rule limits Ecology s ability to require modifications in the flow regime
under the pr0v1s1ons of Article 15 (“[i]f monitoring indicates that instream flows
or pulsing flows for chanuel maintenance are inadequate, the Commission and
WDOE separately reserve the right to require modifications to the flow regime,
either on their own motion or upon request of state or federal resource agencies™),
if it conflicts with the requirements of Article 303. Ecology did not have
reasonable assurance when it granted the 401 Certification that application of
flows for flood regulation in the federal license would protect all ex1st1ng
beneficial uses.

Article 15 of the settlement agreement and Article 303 of the FERC license address two related
areas of project operation. Article 15 addresses Ecology’s authority to require the project to
provide instream flow releases that meet water quality standards, Article 303 of the FERC
 license, on the other hand, is designed to ensure that the project meets flood control objectives ,
developed by the Corps. Instream flow requirements typically define the rate of water a prOJCCt

_must discharge to_sustain instream uses whereas flood control requirements typically. definethe . ... ... ...

maximum reservoir pool elevations during different times of the year and the manner of
discharge from a project durmg times when flood control is needed.

Maximum Turbine Capacity Provision

The appellants have asserted that Article 303 restrictions would limit releases from Mayﬁeld B
dam to maximum turbine capacity of the Mayfield generation units and therefore require gradual )
release of water following floods and interfere with Ecology’s ability to order higher channel
maintenance flows under Article 15. However, we do not believe any of the provisions of .
Article 303 would significantly limit Ecology’s ability to order higher channel malntenance

flows or mandate gradual release of water. Paragraph (b) of Article:303 provides: -

The procedure for flood operations will be, to the fullest extent feasible, to
regulate the flow at Castle Rock so as not to exceed 70,000 cfs. Except as further
set forth herein, discharges from Mossyrock shall not exceed equivalent
maximum sustained turbine capacity, and discharges should be adjusted in
conjunction with the Mayfield development in an effort not to exceed a flow of
70,000 cfs at Castle Rock.

Initially, it should be observed that this provision apphes only during flood operations, and i is
designed to keep flows at Castle Rock below 70,000 cfs.®> This provision does nof prevent -

Ecology from ordering higher flow than sustamed turbine capacity at other times.’ Paragraph (c)
of Artmle 303 provides: ‘

2 Appellants themselves have advocated that flows be kept below 70,000 cfs or lower if possible.

3 In clarification of the meaning of this provision, the Corps has stated in writing to Ecology that even
during flood events, Tacoma does have the discretion to discharge from Mossyrock at a greater rate than the
maximum sustained turbine capacity and remain in compliance with Article 303 as long as flows do not exceed a
rate of 70,000 cubic fect per second (cfs) at Castle Rock. March 17, 2003 Letter from Howard B. Jones, P.E.,
Chief, Engineering and Construction Division, Portland District, Corps of Engineers. The Corps writes, “As long as
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For post-flood evacuation, stored waters in Mossyrock Reservoir above elevation
770 feet shall be evacuated as fast as downstream channel conditions will permit,
preferably not to exceed 50,000 cfs at Castle Rock, or at a lesser rate if the
evacuation can be accomplished in less than three days. However, should a
50,000 cfs flow at Castle Rock jeopardize the evacuation of the storage space
above elevation 770 feet, the regulated flow at Castle Rock may be increased to
70,000 cfs, the scheduled maximum. Stored flood waters at Mossyrock that have
to be evacuated below elevation 770 feet shall be made at the equivalent
maximum sustained turbine capacity at Mossyrock. In the case of approaching
storms or other flood situations, it may be necessary to release more than the
equivalent maximum sustained turbine capacity to reach the required flood
control pool. The Cotp of Engineers will then have the authonty torequest a
higher discharge.

This provision, hkewme, does not significantly 11m1t Ecology’s ability to requlre h1gher channel
maintenance flows or mandate gradual release of water. As dbove, this provision is limited to a
short time period, post-flood evacuation. Immedlately following flood events, the goal of the
Corps is to evacuate the Mossyrock reservoir as quickly as possible so that storage space to

accommodate additional flood waters is recovered. The need for this is particularly urgent When :

the Mossyrock reservoir elevation is above 7707 (full pool is 778.57) as, at this élevation, flood ™
storage capacity is significantly diminished. Thus, Tacoma must evacuate the reservoir “as fast

as downstream channel conditions will permit” while keeping flows at Castle Rock below 70,000

cfs -- preferably less than 50,000 cfs -- or a lesser flow if the evacuation can be accomphshed .
less than 3 days.

Once the reservoir is below 770°, the Corps flood control prov131ons give Tacoma more

- discretion as to the rate of evacuation. The provisions state, at paragraph (c):

Stored flood waters at Mossyrock that have to be evacuated below elevation 770 .
feet shall be made at the equivalent maximum sustained turbine capacity at ,
Mossyrock. In the case of approaching storms of other flood situations, it may be -

. necessary to release more than the equivalent maximum sustained turbine - .
capacity to reach the required flood control pool. The Corp of Engineers will then .
have the authority to request a higher discharge.

A question in interpreting paragraph (c) of Article 303 is whether the phrase, “Stored flood
waters at Mossyrock that have to be evacuated below elevation 770 feet shall be made at the
equivalent maximum sustained turbine capacity at Mossyrock” means a minimum, exact or
max1mum allowable rate of discharge. Ecology sought clarification from the Corps on this
po1nt and the Corps informed Ecology that, “As long as releases from Mossyrock do not cause
the flow at Castle Rock to exceed 70,000 cfs the Corps would not obj ect to nor advocate outflow
greater than the combined turbine capa01ty at Mossyrock ”

releases from Mossyrock do not cause the flow at Castle Rock to exceed 70,000 cfs, the Corps would not object to
nor advocate outflow greater than the combined turbine capacity at Mossyrock.”

4 February 8, 2003; letter from Jeff Marti, Department of Ecology to Michael Posovich, Army Corps of
Engineers.
® March 17, 2003 Letter from Howard B, Jones -
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As they have done previously in this appeal, the appellants assert that Article 303 mandates that
post floods waters be released at maximum turbine capacity. As noted above, the Corps has
clarified that article 303 does not prohibit post-flood evacuation greater than maximum turbine
capacity. Further, the Board already has rendered its findings on the merits of this issue, stating
~ that it had received no proof maintaining Tacoma’s practice of gradually releasing floodwaters
had in fact caused or compounded a flood event or de-watered any redds. The Board also

~ concluded that dropping flows at the faster rate appellants suggest will increase the potential for

stranding fish and scouring existing redds.® - '

Further, Article 303 contains no limitation on discharges from Mayfield — the downstream dam —
other than to keep flows below 70,000 cfs at Castle Rock. Mayfield Dam, which generally is not
operated for flood control purposes, passes not only the inflow from Mossyrock but the flow of
the Tilton River and smaller tributaries as well.” During flood events, the discharges from
Mayfield Dam can and often do significantly exceed the Mossyrock turbine capacity.

Channel Maintenance Of The Channel Below The Confluence Of The Toutle

The appellants have noted that the Corps has determined that the sediment retention structure o
the Toutle River has filled to capacity and that aggradation from sediment accumulation on the
lower Cowlitz (below the confluence of the Toutle and Cowlitz Rivers) is expected to diminish
the level of flood protection at Castle Rock, Lexington, and Kelso by decreasing the capacity of
the channel to convey higher flows. A Corps engineering analysis has identified a number of-
options for further consideration as a means for addressing the expected decrease in flood -
- protection. - ‘ '

The Corps engineering study report states that an evaluation of alternatives will be completed in
two phases. Phase 1 will include the analysis of interim engineering alternatives. Phase 2 will
include an analysis of permanent engineering alternatives, Flushing flows and the purchase of
storage space at Mossyrock are included on a “preliminary list of alternatives that may be
considered in Phase 1. ‘ - .

The extent to which these options constitute final proposals for action is overstated and
mischaracterized by the appellants.- No final recommendations will be made until the Corps
conducts further evaluation and monitoring, involves other stakeholders and prepares an
‘environmental decision document.'® Neither the flushing flow nor storage purchase alternatives
describe basic information such as quantity of flow releases or volume of storage that would be
targeted. The preliminary Phase 1 alternatives have not been incorporated into Article 303, nor
are they proposed to be by the Corps. '

The limited purpose of the remand is to determine whether Article 303 conflicts with the state’s
antidegradation policy. Article 303 ~ which was developed by the Corps for the purpose of flood.

® Board Ruling, Paragraph XX ‘ S ‘
"While Mayfield Dam is not operated for flood control purposes, it does provide useable storage of 21,378 acre-feet
(p. 4, Final License Application, Cowlitz Hydroelectric Project, December 1999). This storage is capable of -
providing a one-day pulse flow of about 11,000 cfs that could be used to manage or supplement flows for channel
maintenance, pulsing or other downstream purposes if deemed necessary. :

® April 2002, Army Corps of Engineers, Mount St. Helens Engincering Reanalysis. Hydrologic,
Hydraulics, Sedimentation and Risk Analysis. Page 6-2. : .

® May 2, 2003 phone conversation between Jeff Mearti, Department of Ecology and John Etzel, Project
Manager, Programs & Project Branch, US Army Corps of Engineers, Portland District. The Phase 1 analysis is not
proceeding, however, because, as of May 2003, Congress has not provided the Corps the funding to do it.

' May 2, 2003 phone conversation between Jeff Marti and John Etzel.
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control — does not preclude the Corps itself from pursuing the preliminary interim flood control

. alternatives it has identified if the Corps eventually determines that such measures should be
implemented. Further, as discussed above, no provisions in Article 303 would prevent Ecology
from ordering such channel maintenance flows if they were necessary to comply with state water
quality standards. - o ‘ :

“Flow Cap of 70,000 cfs .

Appeliants have not asserted that flows ab'?,ove 70;000 ofs would be reasonable to provide. o
Further, given the significant potential damage to existing habitat and property and risk to human
life such flows would pose, it is extremely unlikely that such flows would ever be required.

Winter Drawdown

In its Order, the PCHB noted that during the discussions held as part of the Cowlitz Project

- licensing process, Ecology had requested Tacoma to consider drawing down the reservoir to a
wintertime pool level by December 15. However, Ecology’s request was in error. What
Ecology meant to request Tacoma to consider was to draw down the reservoir to a wintertime
pool level by November 15, but Ecology staff erroneously stated December 15. Tacoma
understood Ecology’s request to mean Degcember 15, howéver, and responded accordingly.

A December 15, drawdown date may have conflicted with the Corp’s recommendations, and

--Tacoma stated-that-it- weuld-have to'get Corps concurrence if the-drawdown date were to be - -

delayed. A later drawdown 'date presents a greater flood risk because less storage capacity would
- be available to absorb high inflows. A diminished ability to capture higher inflows during early
Decernber — a time when winter storms are probable -- ' would cause Tacoma to spill at a greater. .
rate, creating a greater risk of redd scour.  No party is recommending that the drawdown date for
Riffe Lake be moved to December 15. o ' L

Moving the drawdown date to November 15th, on the other hand, would present no such conflict
Corps did so stating: “The Corps authority only requires that the reservoir not be higher than -

* [745.5] from December 1 through January 31, unless inflows.exceed the combined turbine
capacity at Mossyrock and outflow must be decreased to mect flow requirements at Castle Rock.
We would not object to nor advocate that Mossyrock be lowered below elevation 745.5, as this
clevation meets the projects flood control obligations.”!! -

If such earlier drawdown oééu:rred, Tac.or.n‘a would achieve compliance with the
wintertime drawdown pool level that much earlier. Indeed, Article 303 states that, “Beginning
October 1, Mossyrock Reservoir shall be gradually lowered from elevation 778.5 feet to reach
~745.5 feet on or before December 17 (italics added). '

Spring Refill
A key biological objective for the Cowlitz River in the springtime is to ensure the out-migration-
of juvenile anadromous fish. The flood control provisions state that, “between February 15 and

June 1 the reservoir may be filled gradually to elevation 778.5 feet.” The filling of the reservoir
requires storing the higher flows that occur during spring snowmelt, so instream flows are

1 Ibld.
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generally lower than occurred historically. This is why Ecology has conditioned the certlﬁcatlon
to prov1de penod10 pulsmg flows to stimulate Juvemle outmigration.

Because Article 303 merely provides that Tacoma Power i may — not shall -- fill Riffe Lake
reservoir to elevation 778.5°, there Would be no conflict betweer it and an Ecology request or
order that pulsing flows need to be done more or less frequently, for a longer or shorter duration,
or of a greater or lesser magnitude. The consequence of such measures may decrease the
probability that Tacoma would actually achieve full refill by June 1 because more water could be
allocated to instream flow needs and less would be available for storage. But because such refill .
is optlonal in any case, there isno confhct betwee" Art1cle ‘5 and Auftlcle 303 of the licen <.

CONCLUSION

Under its 401 certification, Ecology has the ability to ¢énsure that instream flows below the
Cowlitz Hydroelectric PI‘OJ ect are managed to meet water quality standards. There isno
apparent conflict between the water quality certification and Article 303 of the FERC licénse.
We conclude that the limitations under Article 303 do not negate ; reasonable assurance that the
project will comply w1th the state antldegradatmn policy. :

At this time, Ecology is not proposing any modifications to the ﬂow reglme it has specrﬂed for
the Cowlitz River Hydroelectric Project. Ecology and the Board have required continued
monitoring of instream flows and their environmental effects. Ecology also will be a participant
on the fisheries technical committee for the implementation of the Cowlitz Project license ~ if

and when the License stay is lifted. Fmaﬂy, Ecology has issted a compliance. order to Tacoma .
Power to address the project’s effects on total dissolved gas. To the extent monitoring and new. .
information indicates the need for revision of the instream flow conditions, Ecology will proceed
in consultation with members of the fisheries technical committee, other’ parties, and the public.
Ecology also will consult with the Corps as it considers altematlves to protect the level of flood
protection on the lower Cowlitz River. Ecology must ensure that any change to the instream
regime will meet the water quahty standards and support all the des1gnated uses of the Cowlitz
River.

Any person aggneved byt this Order may obtain review thereof by appeal The Apphcant can
appeal up to 30 days after rece1pt of the Order, and all others can appeal up to 30 days from the
postmarked date of this Order. The appeal must be sent to the Washington Pollution Control
Hearings Boatd, PO Box 40903, Olympia WA 98504-0903. Concurrently, a copy of the appeal
must be sent to the Department of Ecology, Water-Quality Program, PO Box 47600, Olympia |
WA 98504-7600. These procedures are consistent with the pIOVISIOIlS of Chapter 43. 21B RCW
and the rules and regulatlons adopted thereunder.

DATED this _18 day of June, 2003, in Olympla Washmgton

Southiwest Region Manager
Water Quality Program



ATTACHMENT A .

WAC 173-201A-070 Antldegradatlon The antidegradation pohcy of the state-of Washington,
as generally guided by chapter 90.48 RCW, Water Pollution Control Act, and chapter 90.54
RCW, Water Resources Act of 1971, is stated as follows: (1) Existing beneﬁcml uses shall be
mamtamed and protected and no further degradation Whlch would interfere with or become
injurious to ex1st1ng beneficial uses shall be allowed. (2) Whenever the natural conditions of
said waters are of a lower quality than the criteria assigned, the natural conditions shall constitute
the water quality criteria. (3) Water quahty shall be maintdined and protected in waters ,
designated as outstanding resource waters in WAC 173-201A-080. (4) Whenever waters are of a
higher quality than the criteria assigned for said waters, the existing water quality shall be :
protected and poliution of said waters which will reduce the existing quality shall not be allowed,
except in those instances where: (2) It is clear, after satisfactory public partlmpatlon and
1ntergovenunenta1 coordination, that overriding considerations of the public interest will be .
served; (b) All wastes dnd other materials and substances discharged into said waters shall be .
provided with all known, available, and reasonable methods of preventlon control, and treatment
by new and existing point sources before: discharge. All activities which result in the pollutlon of
waters from nonpoint sources shall be provided with all known, available, and reasonable best |

~ management practices; and (c) When the lowering of water quahty in hlgh quality waters is
authorized, the lower water quality shall still be of high enough quality to fully support all
existing beneﬁc1al uses. (5) Short-term modlﬁcatlon of water quahty may be penmtted as
-condmonedbyWAC 173-201A—110- S SR AR T




ATTACHMENT B

Article 303. The Licensee shall reserve in Mossyrock Reservoir between
elevation 778.5 feet and 745.5 feet adequate space to regulate Cowlitz River floods equal
to or less than the magnitude of the December 1933 flood to 70,000 cfs or less at Castle
- Rock, Washington. Howevet, it 1s recognized that a flow of 70,000 cfsis considered to
be bank full conditions at Castle Rock. Unregulated tributary flows downstream from =~
Mossyrock can exceed 70,000 cfs at Castle Rock, and even termination of discharge from
- Mossyrock will not guarantee that flows at Castle Rock will be 70,000 cfs or less. :

- Maximum scheduled pool levels and flood regulation procedures for Mossyrock
Reservoir are prescribed in the following paragraphe: S

‘a) Beginning on October 1, Mossyrock Reservoir shall be gradually lowered from -
elevation 778.5 feet to reach 745.5 feet on or before December 1. At no time during that
two-month period shall the pool be higher than the elevation represented by uniform
evacuation of the reservoir, except temporarily when regulating a flood. Between
December 1 and January 31, the reservoir shall be maintained at elevation 745.5 feetor
- below, except when storage space is used to regulate floods. Between February 1 and
* June 1, the reservoir may be filled gradualiy to elevation 778.5 feet. "~ =

"+ b) The procedure for flood operations will be, to.the fullest extent feasible, to
regulate the flow at Castle Rock so as not to exceed 70,000 cfs. Except as'further set -
forth herein, discharges from Mossyrock shall not exceed equivalent maximum sustained
turbine capacity, and discharges should be adjusted in conjuriction with the Mayfield
development in an effort not to exceed a flow of 70,000 c¢fs at Castle Rock. Equivalent
“maximum sustained turbine capacity af Mossyrock is inderstood 1o be the outflow from
two turbines each operating at a unit load of 160 MW (320 MW combined load from both
turbines). If less than two turbines are operational then additional discharges must be
provided by the regulating outlets or spill to provide the equivalent maximum sustained -
discharge. - :

¢) For post-flood evacuation, stored waters in Mossyrock Reservoir above
elevation 770 feet shall be evacuated as fast as downstream channel conditions will
permit, preferably not to exceed 50,000 cfs at Castle Rock, or at a lesser rate if the
evacuation can be accomplished in less than three days. However, should a 50,000 cfs
flow at Castle Rock jeopardize the evacuation of the storage space above elevation 770
feet, the regulated flow at Castle Rock may be increased to 70,000 cfs, the scheduled
maximum. Stored flood waters at Mossyrock that have to be evacuated below elevation
770 feet shall be made at the equivalent maximum sustained turbine capacity at
Mossyrock. In the case of approaching storms or other flood situations, it may be
necessary to release more than the equivalent maximum sustained turbine capacity to
reach the required flood control pool. The Corp of Engineers will then have the authority
to request a higher discharge. '

Adjustments in the operation specified by the criteria in this article may be made
subject to prior approval of the authorized representatives of the Licensee and the Coxps
of Engineers, Department of the Army. The Licensee shall notify the Commission of any
such adjustments. '

The Licensee shall also provide data to the Corps of Engineers for the regulation
of the Mossyrock and Mayfield developments. The Licensec shall consult with the Corps
of Engineers for their data needs to assist in project flood control.



ATTACHMENT C
Tacoma Power comments re: Article 303 Limited Remand Dated Apnl 15 2003

Jonathan Feil comments -for the Appellants re: Remand of Sectlon ‘401 Certlficatlon for Cowhtz
River Hydroelectnc Pr03 ect, Dated April 24, 2003 ‘ _
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" “Tatotha, Washihgto

TACOMA PUBLIC UTILITLES

R-e:—' Artncle 303 Lmuted Remand Cowhtz RJver Hydroelectnc Pro;ect ‘

‘ Deaer Maru

' hydmpowcr to thc reg;on to the max

-As you know, the Com:msszon has 1ss*ued anew léénse for the Project, and has stayed

‘the effectiveness of that license pending a review by the Pollution: Control Hearmgs
Board (“Board”) of the 401 Ceitification issiied-by Ecology for the Project. The Board
affirmed the isstance of the 401 Certification Eco]ogy with-some additional- cond1t1ons
 and further prowded a limited:remand for the solé ; - purpose of requestinig thai. Ecology

. determine wheéther the Department has reasonablé assirdrics that operations-of the project
 pursuaiit to Article 303 will not violate Washmgton 8 antidegradatlon standards




contcxt of the' 1mpact of such ﬂows on bmlogl al resources and habnat durmg subsequent
periods. . o ,
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April 22,2003

Mr, Jeff Marti

Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Re:  Remand of Sectlon 401 Cerhﬁcauon for Cowlitz Rlver Hydroelectnc Prcqect

Dear Mr. Marh

Friends of 1he Cowhtz, CFR-Fish, and the Cowhtz Indian Tribe — the appc]lants inPCHB - '

appeal No. 02-022 = appreciate this oppdrtunity to sibiit cormnents concerning the matter g

remanded to Ecology by the Pollutlon Control Heanngs Board m the above appeel

A Remand Cntena ln its Mod ified Fmdmgs of Fuct, Conclusions of Law and
Order (Jan. 24, 2003) (“Fmal Rulmg"), the Board remianded the Section 401 Certification to
Ecology “for the limited purpose of Ecology reviewing the Art:cle 303 ﬂood control provisions
of the license for the project to determine whether [Ecology] fias reasonable assurance the ~
implementstion of those provisions will not violate Washinjgton’s anh-degradahon standard,” -
Final Ruling at 69, The Board noted that: (1) “Beology did not have reasonable assurance when
it granted the 401 Certification that application of flows for flood regulation in the federal license
wonld protect all existing beneficial uses” (Final Rufing, Findings of Fact § CVII at 51) and
(2) "Ecology has not made an adequate assessment of the proposed Ooxps of Engineer’s new
flood article, to déterming ‘Wwhether it conflicts with Washington’s anti-degradation standard.” ’

. Final Ruling,. Fmdmg of Fact fcxa at 53 Concluswn of ] Law b XXXII at 67-68

‘The question presented on remand presents much the same criteria as Eoology must appiy

Jbefore it issues a certification in the first instance.. As the Board described this in the- Final

Ruling: “The state must have reasonable assurancé there will be compliance with the water . o
quality laws, before it may issuc a Section 401 Cemﬁcate A state, to have reasonable assurancs,
must have specific knowledge of the potential i impacts from the development, and meaningfil

means of preventing and protecting against the adverse consequences of the developmcnt."
(Conc]usnon of Law bli l]I at 54.) .

The Board's Fmal Ruling and earlier rulmg on the motions for smlmm'y judgment also .

_clarify the legal standards that are relevant to Eco]ogy s task on remand:
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1 Ecology has the authonty to consxder flood flows in 1ts water quahty
certification. ““The antt—degradanon provisions of the Clean Waxer Actand Ecology 5 rcgulanons_ o
are designed to protect beneficial uses. This policy contains no ]ermtlon fo minimum flows. it
may be necessary to limit maximum flows to protect beneficial uses.” Order Granting and
Denymg Partial Summary Judgmenr {June 18, 2002) 9 X0CX1 at 19. ]

2. " 'The anh—degradahon pohcy does not takc as its baselmc the a]tered
conditions under the ongmal hcense terms: “WAC 173-20 1A-070 Wthh embodxes that .
standard, mandates, in perhnent part: ‘Emstmg beneficial uses shall be mamrmned and pmtected
and no fixther degradation whxch would interfere with or become i ngunmxs to e)ustmg bcne:ﬁmal
uses shall be allowed,” . ;’ An xmponant goal of t}ns pro_]ect is for reverse and commence the
restoration of native salmon runs, “which have suffered major degradation, a5 2 rcsult of the
construction and operation of the project. . . . The above-quoted antl-dcgradauon prowsmns as
applied to this project supports strong cﬁbﬂs to restore the natural conditions on the Cowlitz
River” Final Ruling, Conclusions of Law § XIII, XIV at 58 - 59.“The Board’s additional
conditions are designed to give the pa:hes the tools to correct stream ﬂows where Tnecessary to
ensure the project does not continue to injure the beneficial uses, in parucular native salmon
runs, as they existed prior to the [sic] project was constructed.” Ora‘er Mod fymg Deczs:on and
Grantmg Reconsideration (Yan 24, 2003).. ‘ ) e

Thescholdmgs are-in.accordance with- WAC-173-201 A-070(2), which- consxdcmihe

natma] streamflow conditions as the haseline for evaluating project impacts: *“Whenever the -
. natural conditions of said wa!e.rs are of a lower qiality than the criterfa assigned, the natural

coniditions shall constitute the water quality criteria.” (*Natural conditions” i turn mean “surface
water quality that was present before any hummcaused pollunon *WAC 173- 201A-020 )

" B. Fmpacts of Artlcle 303 Flood Control Regylatmn. Arucle 303 would reguIate o
the project in essentially the same manner as the prior Article 34 in the original Heense, The ., -
hearing evidence and the Board’s findings of fact describe in detaxl e extent to which those
provisions affect beneficial uses of the river below the project. The primary effects are
summarized in this section. The Setflement Agreement flow regillations, incorporated in the
Section 401 Certification and. hcense, do not.address these.effects or prowde meamngful means.. . -
of preventing and protecting against their adverse consequenees ‘ “

1. The alteration in reservoir hﬂght imder Arllcle 303 mgmﬁdantly alter'post-
project median outﬂows measm’ed downstream of Mayfield Dam: from natural inflow (a5 . ..
calculated by Tacoma's ‘operations model) during certain times of the year. The variations dunng
spring flows (which are substantially lower under the project) and fall flows (wlnch are h:gher
under the project) are a direct result of the Article 303 requirernents:

“[D]ue to reservoir refill operations, mean monthly flows inthe -
spring months (April, May, and to.a lesser extent June) are significantly lower, up to 50%, than
those that occurred hJstoncalIy "
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b. “In the fall and winter, as Mossyrock reservoir is drafied for flood
control purposes, tiver flows reindin well above correspon&ng historical leve]s 'Ihe post-project
increase in mean month.ly ﬂows dunng the October to Febwazy penod ranges from 112% o
127%." - .

o

c. “Peak one-day maximura streamﬂows have decreased on average,
by 23% from historical levels (i.e., from 32, 700 cfs to 22,900 cfs). Anhual peak flows are more
likely to ocour in mid-winter (December and January) than hlstonoelly, when the lnghest flowof
the year coincided with spring rifioff (April and May) The rafe at which lower Tiver flows retum '
to base levels followmg hzgh ﬂow events dunng the wirder drawdown period has decreased
s:gmﬁcantly In most cases; water is stored in Mossymek reservoir and released at 4 rate equal to
the maximum turbine capamty of the dam. “This’ practice !esults in hsgher than normal flows over
a prolonged pericd in the lower Cowhtz Rwer o .

‘ “Anoﬂler eﬂ'ect of the dams has been an mcrease m short-term

flow fluctuations. The more ﬁequent up | and doWwn patterti of ﬂows reﬂects pro;ect—mduced ﬂow

fluctuations supemnposed on natura] ﬂow pattems *

" Final Ruling, Findings of Fact bl XXVIII XXX, XXXII, XXXI]I XXXV at16-1 8 See a!so -

Hearing Exhibits A-67 and R-72 {copies enclosed with these eonunems) "

- ~ —Project-constraction- andoperahon ‘have résulted-in-alteration- ofthemtural— T
ﬂow regime that had determined and mizintainéd rivér geomorphology. Many of thie’ alterahons e

are speclﬁc results of the changes ﬁom natura] ﬂOWS dlctated by ﬂood comml procedures

a,. “'I‘he Cowhtz dams have modzﬁed fhe magnitude, tnmng, '
frequency, duration, and rate of‘ change of flows in the lower Cowlitz River, Changes inthe .
hydrologic regime of the Cowlitz River caused by the dam, in Corifunction with land use
practices in the basin, have altered sediment dynam;cs, channel-ﬂoodp]mn mterachons water
quahty, and other physnochennca] processes dovmstream

!

b. ‘Inslream complexlty in ﬂ1e Cowhtz River has been lost due o

.operations of the project. ., . PrOJect operations have reduced the ¢hanini] dominant dlscharge, el

reducing the number of days of channel maintenance and gravel transport and incheasing flood -
damage potential, Since construction of the projest, there has been a loss of channel comp]emty,
encroachment of vegetation, and impacts to mbulary conﬂuenees . [The project fesults in the
maintenance of the channel in its dcg:aded condition due to project operatlons The pro_|ect has’
reduced fish habitat and fish survival below the Mayfield Dam. Operations have resulisd ina
loss of chanriel complexity that comresponds to a sngmﬁcant decrease in the lag-tnme of ﬂow o
changes throughout the lower Cowlitz River,” : i

Final Ruling, Findings of Fact ‘[mXXVHI, XXD{,XXXVI at16-19, -

—~ "
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3. “Tacoma’s prachce of gtadu:ally discharging Water foﬂomg akigh runoff
¢vent reduces the flood storage capactty of the reservoir for stgmﬁcant penods of time, thereby

increasing the risk of floodinig it the event of aniother storm. The Hcéhse artiéle'does not include” ™ S

any provision to défine What it means by a “flood.™ Final Rulling, | Finidings of Fact 4 CV at 49,

Although Ecology’s recent conespondence from the Army Cotps of Engmeers states that the

Corps does not interpret the flood control articlé as preventing outﬂow greater than the combtned

turbine capacity at Mossyrock (as long ds reléases do not cause the flowi at Castle Rock to exceed
© 70,000 efs), the hearing evidence showed that Tacoma’s prachce as been 16 Temain within the

tm’ome capacity. e .

4 . Changes in water storage and reI' 56 Iegu]atlon At Mossyrock Dam Thave’
been recommended as necessary 10 purgeé accumu]ated sedxments from the Tower Cowlxtz Rlver
and prevent bed aggradation and flooding, “A recerit engineering analysxs completed by the U.S.
~ Army Corps of Engineers indicates the sedunent fetention striicture on the Toutle River has. ﬁllcd
to capacity Therefore, the Toutle Rtver can be expected to dehver a oons1derable volmne of ‘

releasing quantities of water from Mossyroek dam w:th the goa] of purgmg" aocumtﬂated
sediments from the lotver Cowlitz Rivér and potenna.tly purchasmg ﬂood storage at Mossyrock
Dam.” Final Ruling, Findings of Fact §1 XL, CIX at 20-21,52,

The Board’s abbrevxated findings on thls issue shou.ld not substitute for full exploratlon
of this engineering ana]ys;s with the Coips. Emlogy has. not attempied fo' tmtlate that discussion
in its recent correspondende with the Corps, which. has been limited to an effort 16 understand the
Corps’ interprefation of the flodd control arhcle ; 'I'he amount of sedtment dehvered by the Toutle
River to the Tower Cowlitz River over the hiéxt several decades will be huge Most ofthe
sediment will settle out in'the: Iower Cowhtz Rtver becanse natm-a]ly occumng floods that ate .
large enough to transport sed1ment no longer océur due to flood conh'ol at Mossyrock Mode]
1esults show an increase in the average bed elevation ‘of the Cowlitz River of between 3 to 5 feet
by the year 2015, and 5 to 10 feet by the year 2035, Unless measures are taken to redtice
sediment inputs, the risk of ﬂoodmg (i-e., overtopping the banks and Ievees) in the lower river .
will increase significaritly bétause of sedimentation. Actionis 'Will need to bé fakeri to inctease the™ ;. .
level of protection at Castle Rock, Lexmgton and Kelso. Flood modehng indicates that high '

flows, including intentional releascs from Mossyrock reservoir, would have the ability to removel . -

some or all of t.he scdunent hat will be depostted in the lower nver

] . Furthermore, according tothe réport, due'ts anticipated deposmon of sedtment 1n the .

downstream reaches, the lower Cowlitz River will revert froma sand- and gravel -bed river toa .
prirarily sand-bed river over ‘the next decade, which is. bad for salmon ‘The Tover Oowhtz was
historically the major spawnm g/productmn area in the system for fall chmook

Essentially, the Corps is saying that the flood control provisions for Mossyrock Darm are
inadequate to prevent anticipated flooding caused by increased sedimentation in the lower river. -
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The remedies proposed by the. Corps include modﬂ'ymg storage. and water releases fiom .
Mossyrock Dam. Ecology shou]d evaluate these rémedies in light of i instream flows '
recommended for fish habitat and survival, arid the other values affected by instream flows. The -
Corps report calls for “flushing ﬂows,” j (a\;e assentta]ly the same as the “ﬂood cap” flows .’
tha the appellants called & for in thelr mstream flow proposal dunng rehcensmg, a8 2 way of
moving sediments cut of the lower tiver, Ttis n‘omc that thy Corps i ecommendmg
“purchasing’ flood storage and ﬂushmg 1l S, 8i
considered as requu'ements to protect benefieial u

5 “The flood rule limits Ecology s abﬂ;ty to require nnd:ﬁcatlons inthe
flow regime under the provisions of [Settlement Agreement] Article 15 . . ., if it conflicts with
the requiremerits of [Lmense] Atticie 303, Final Ru!mg, Fmd.mgs ofFact 1] CVI at 51.
Furthermore, Article 303 will render ﬁ'equenﬂy unworkablc the Section 401 Certlﬁcatlons
requiremeénts for the October 1'ta November 30 hmeﬁ'ame. The Coms ﬂood rule requires .
releases that are equivalent to full generation at Mos  Dam, inder some circumstances,
when operating under flood control an flood ¢ ditions (thhout, as mentioned above
defining what it means by a “ficod”). This dition undefmmines the intent of the settlerment .
agreement flows that attempt to keep fish spaang areas iniindated — such as the “five- day’

"~ flow nle (subsection “3y’in tie ctober 1« Noveriber 20 flow 'fegulatlon) and Tacoma s “good

faith” commitment to niatittain fows between 5,000 and 8 000 ofs to protect spawmng habltat

dunngNovemberItoNovmbcr20 o o . e

However, these effects have not been stu ied m,the rehcensmg from water-qua.hty perspective,
nor have these effects been modeled relati the requirments in Aticle 303. The effects are
Iikely to exacerbate in the flture ﬁ'om ﬂxe Tiatura build—up of sediment behind the dam, This . . .
condition should be exammed ina rehab]e study s pat of the remand, mther than relymg on

broad assumptions about reservoxr bchav:ors : ) o .

C. Deficiency ‘of Prior Envirohimientl Stidy - Prior shidies of the envxromnenta.[ o
consequences of the flodd rile have b liifited to a defermination that “the project would .
provide adequate flood control opemtmg under The rile ciirve ag!eed t6 with the Co:ps * (Final - |
Environmental Impact Staternent at 4-84,) Exemphﬁnng ﬂns the FER.C treats ‘the Settlernent’

Agreement “minimum flows and operations” and the “flocd control rules” as entirely distinct

issues (FEIS at 6-3). Furthennore, in responding to EPA comments, FERC staff acknowledged
that they did not evaluate altemauves to the flood comml article, because “Tacomawouldbe . . .-
operating in essentially thc same manner 5t 13 cm'rent]y, and “we would mot expect much !
difference in envirormental effects’ beh:vcen the twa Tule curves.” (FEIS at A-d6; see also PCHB -
Exhibit A-35, EPA comménts.) This is 2 Very different standard than Fequired for the 401

" Certification, namely cvaluating whether apphcat:on of flows for flocd regulation in the federal

license ~ compared wn‘h natra} condmons Mould protect all existing beneficial uses.
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Similarly, Ecology did not previously evaluate the flood control regulatlon from the
perspective of protecting aquatic resources or other beneficial uses, or require Tacoma fo do 50, ~. R
because it considered the effects of flood control to be cutside its authority. Henee, the o

A1 Ml O

Settlement Agreemert fiow regulations, mcmpora;ed ini the Section 401 Certification and -

and protecting agamst their adverse consequenoes

The Board noted a sa];ent mstance of this in. thc way thal Eculogy pruposed to Tacoma a -
change in the instream flow conditions shifting the “reservoir refill date” from June 1 to June 15
of each vear, and the date by which Tacoma would have fo reach wintertime reservoir pool_level,
at the Riffe Reservoir, from December 1 to November 15. *Appellant Friends of the Cowlitz had
wrged such a change in the refill date and a changg in the draw.down period to lower Riffe ™"
Reservoir to that Jevel (745.5 feef) by November 15 and to 735 feet by December 1, Tacoma
rejected this revision and did not model the operational requirements of such a change, assertmg e

" that it “can not agree to such a fevision without the concurrence of the US Amy Corps of ~

Engineers,’ claiming it would conflict with the proposed license article for flood control (wha't "
became Article 303).” Ecology did not stady or explore this issue further, ior requu'e Tacoma to
stipply the operational model F mal Rulmg, Fmdmgs of Fact 1 CX] at 52-53 -

For these reasons, the appe]lants subrmt that Ecology cannot rely on the Settlemcrrt

Agre‘_emcnt anid the-studies thatactompanied-it aloneto" ‘support a conclusion-that Article” 303
meets Washington antidegradation standards. How can such a conclusion be supported, when -

" Ecology and Taccina lack even a consistent definition of “flood”™? Ecology should therefore

undertake or require further study of the flood control article, fecusing on the impacets of flood

control on downstream flooding, sediment transport, channel geomorphology, and fish passage.

The study goal would be to identify means of "preventing and protea'mg against the adverse '
consequences of the flood control article while providing adeguate conditions necessary for
mitigating the risk or effects of flooding in the affected portion of the Cowluz River. Ecolopy -
should also factor Cowlitz Falls and the Toutle sediment problem ifio the equation, so thata :
“whole river” solution is obtairied, as well as consider ramping rate.s apphcable undcr thc ﬂood

control operations. i ‘ :

The studies should further pu:rsue' appellants' “storm hydrog:aph” a.na]ysis of how
Tacoma maintains extended high but mediated flows following a storm event, instead of being
required to mimic the natiral response by lowering the river as rapidly as possible followirig a
storm event. The Board noted that “[t]he prolonged, artificially high and comparatively stable -
flows resulting from: this mode of operation creafes the potential for salmon to dig redds and
complete spawning in higher elevation areas of the streambed (i.., near the riverbank).” Final
Rulmg, Conclusion of Law 420 at 62. Further study is need as to Whether mamtammg such ﬂows
in fact causes or compounds a flood event or dc-watﬁrmg of redds. -

As part of these studies, Eco!ogy should research instances where flood comrol was
specifically tied to antidegradation policies and standards in projects. This is an opportunity for
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Ecology to follow the Board’s requirernent for study *“of whether and how the [HA/RVA -

methodology, including other similar methodologies, may supplement existing instream ﬁow

setting methodologies, consistent with the goal of restoring declining native anadromous

salmonid runs to the Cowlitz River” (Final Ruling, Conclusions of Law§ XVII at 60). 'I'lm‘e:
- abundant relevant material in the studies and databases available online viathe Nature ...

Conservancy website at http:/fwww. freshwaters.org, (See; e.g. . “Flow Restoration Case Studles *

at http:/fwww.freshwaters, org/info/eswim/studies/; “Focusing Freshwater Efforts in Spedific-
. Locations” at http:/swww.freshwaters org/info/specific,shtml, which links to the “Flow
Restoration Database,” at hitp://www.freshwaters.orp/docs/flow_rest do.pdf

summarizing case studies around the wor}d of eﬁ‘oﬂs 10 restore river ﬂow condmons)

meennore, Ecology should take tho opportumty not ]l]St 10 ask the Am:y Oorps o - e
clarify the meaning of Article 303, but should address directly with the Army Corps whether it is. =<
willing to modify Asticle 303 given the new mformahon that has become known. As the Board -
noted, “Ecology was aware this article was. proposed for the new license at the- time it grazited |
401 Certification, “This article was not  part of the Settlement Agreement, but was developed in :
consultations between Tacoma and the U.S. Army Corps of Engineets. The Army Coms didnot =
take part in the alternative. re-hcensmg process, Seftfernent Agreement negotiations, ‘or instream -

- flow moeungs "* Final Ruling, Findings of Fact J CVIH at 51, Ecology should initiate and
engage in a full discussion with the Ammy Corps ‘over its engineering analysis study, with the
goal of evaluating what should bé implemented in the flow rejgulations under the Section 401 -

- Certification—We-do not-have-a-good idea of therulesamd- constraints the Coips is operating
- under, just as we do not know how Taooma actua]]y manages the reservoxr o ab:de by ﬂood
control prescriptions, i ‘

D. Recommend Terms and Condlhons Fol!owmg Stugx Wlthout hm:tmg ouir

position that the Section 401 . Certification flow regulations do riot address the adverse éffects.of
the flood rule’s water storage and release, or provide meaningful means of preventing and.. :
proteeting against these adverse consequences, appellants recommend that amy resilting Section: -
401 Certificate include terms and conditions sufficient to preserve flow levels at all time as - -
necessary to protect the appropriate biological, chemical, and physical integrity of Cowhtz Water
sources, and should address spec1ﬁca]]y the following matters

1. 'Clarification and Ambiguous Drafting of Article 303. The reqmrement
that Mossyrock be kept at 745.5 ft “unless inflows exceed the combined turbine capagity at *

Mossyrock and outflow must be decreased to.meet flow requirements at Castle Rock™ needs
ciarification, Can Tacoma go above 745.5 ftif only. the first condition is met {i.e.; inflows >.

turbine capacity)? Or do both conditions need to be met (i.., “and” is used in the Boolean

sense). The way it is worded implics the latter. However, the overndmg need to prévent flooding -

at Castle Rock would argue that the second criteria, by itself, would allow Taconia to hold water - -
back. We submit that Tacoma’s abiding by the first criteria alone would not, in the Corps” words, .
“maintain adequate storage space in the reservoir in order to control ﬂood events >
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2. Army Corps Enginecring Report, Terms and conditions should zi'ddress the .
full range of remedial alterniatives recommended in the report as near term actions, mc]udmg

a. Tncreased flood storage at Mossyrock Dam, on 2 temporary basm

- im order to raaintain the anthorized levels of protection should emergency action be required.

’ b. Flushing fiows, in'conjunction wn‘h altemauvc “a”, to release h1gh
flows from Mossyrock at a time when the flow on the Toutle River is low. 'Ihls would help to
transport accumulated sediment in the Cowlitz River downstream. sA

E. Procedural Requirements. We understand that Ecology is é&htemplahng issuing
an order on Temand without a public riotice and comment period or & public hearing under ..
RCW 90.22.020. It is the appellants’ position that publsc notice and hearing is requl.red

First, WAC 173-225-030, in iits provisions for public notice and public hearings, ap'i)iies '

. “[wheriever an application for certification required by section 401 of FWPCA is filed with the -

Department of Ecology.” It does not make exceptions for decisions rendered upon temand onier '
from the Board. _

Second, RCW 90.22.020 require a public hearing after publication of notice whenever

. Ecolopy establishes water flows or levels for a particular river.’ The result of Ecology's actions

will be to establish or modify the flows or levels of the Cowlitz River,

! “Before the establishment or modification of a water flow or level for any stream or lake or
other public water, the department shall hold a public hearing in the county in which the strean,’
lake, or other public-water is located, If it is located in more than one county the department shall
determine the location or locations therein and the number of hearings to be condueted. Notice of
the hearings shall be given by publication in a newspaper of general circulation in the county or
counties in which the stream, lake, or other public waters is located, once a week for two
consecutive weeks before the hearing, The notice shall include the following:

{1) The name of each stream, lake, or other water source under consideration;

{2} The place and time of the hearing;

(3) A statement that any person, including any private citizen or public official, may present
his or her views either orally or in writing,”
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If you heve any. questions regarding these comments please contact me, We appreciate
the efforts made by Ecology in  this matter and look forward to woﬂcmg further with you in the
processing of this matter on rexand. - .

Enclosures ST e e R
cc: Brian Faller - axtemcy for Ecology o o ' '
Richard Agnew - attomey for Tacoma :
Friends of the Cowhtz .
CPR-Fish 7
Cowlitz Indian Tribe ~ ~
Cleve Steward




