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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

WADE and TERESA KING; dba KING
RANCH,
PCHB No. 23-007c
Appellants,
ORDER ON MOTION TO DISMISS AND
V. MOTION FOR PARTIAL SUMMARY
JUDGMENT
STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,
Respondent.

I. INTRODUCTION

Wade and Teresa King, dba King Ranch (Appellants) own and lease land in Grant and
Douglas counties for cattle ranching. Appellants excavated on these lands to provide water for
their cattle. This matter before the Pollution Control Hearings Board (Board) arises from actions
taken by the State of Washington, Department of Ecology (Ecology or Respondent) asserting that
certain excavation sites are wetlands and, therefore, authorization was required prior to excavation.
Ecology issued two administrative orders including one penalty amount for the alleged excavation
of wetlands. In total, Ecology ordered Appellants to restore 14 of the alleged excavations and
penalized Appellants $267,540. In challenging these orders and penalty, Appellants filed this
appeal before the Board as well as other actions against the State of Washington, Department of
Natural Resources in Grant County Superior Court and Douglas County Superior Court, and
against Ecology in Grant County Superior Court.
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II. BACKGROUND

On February 3, 2023, Ecology issued Administrative Order Docket No. 21543 (Order
No. 21543) and Notice of Penalty Docket No. 21544 (Notice No. 21544). In Order No. 21543,
Ecology determined Appellants had violated RCW 90.48.080 and RCW 90.54.020(3)(b) by
excavating, filling, and degrading wetlands on 23 sites located on the land owned or leased by
Appellants in Grant County and required Appellants to cease and desist, restore the wetlands on
certain parcels owned by Appellants, and allow Ecology to monitor the restoration. PCHB No.
23-007, Not. of Appeal, Attach. 2, pp.3-4. Notice No. 21544 assessed a penalty of $267,540 for the
violations. PCHB No. 23-008, Not. of Appeal, Attach. 1, p. 1.

On March 2, 2023, Appellants filed two appeals with the Board challenging Order
No. 21543 and Notice No. 21544. The appeals were assigned PCHB No. 23-007 and PCHB
No. 23-008, respectively, and the Board subsequently consolidated these matters under PCHB
No. 23-007c.

On January 15, 2025, Ecology issued Administrative Order Docket No. 23464 and Notice
of Violation Docket No. 23339 (Order No. 23464). Order No. 23464 determined Appellants had
violated RCW 90.48.080 and RCW 90.54.020(3)(b) by excavating, filling, and degrading wetlands
on 11 sites located on land owned or leased by Appellants in Douglas County and required
Appellants to cease and desist, restore the wetlands on certain parcels owned by Appellants, and
allow Ecology to monitor the restoration. PCHB No. 25-018, Not. of Appeal, Appendix A, pp. 4-6.

On February 13, 2025, Appellants filed an appeal with the Board challenging Order
No. 23464. The appeal was assigned PCHB No. 25-018. On February 19, 2025, the Board
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consolidated PCHB No. 25-018 with PCHB No. 23-007¢ pursuant to an agreed stipulation of the

parties.

The following legal issues govern this consolidated appeal:

Should the Board stay these appeals and the underlying
Administrative Orders pending either the conclusion of the State’s
related criminal investigation or expiration of the criminal statute of
limitations?

. Did Ecology err in concluding that the areas in question are

regulated as “wetlands”; that the areas in question are regulated as
“waters of the state”; and/or that the activities in question caused
“pollution,” all as defined in chapter 90.48 RCW and chapter 173-
201A WAC?

. Did Ecology err in concluding that the activities in question violated

the AntiDegradation Policy in RCW 90.54.020(3)(b) and WAC 173-
201A-300?

. Does Ecology’s enforcement action violate RCW 90.44.050, RCW

90.48.422(3), RCW 90.54.020(1), RCW 90.54.900, the Kings’
stock water right, and/or other property rights?

. Does the Board have the authority to decide Legal Issue 4?

. Did Ecology fail to comply with statutory notice requirements in

RCW 34.05.110 and/or RCW 90.48.120?

. Did Ecology consider whether its enforcement action would

contribute to the conversion of agricultural land to nonagricultural
uses, and does the enforcement action attempt to minimize the
possibility of such conversion, as required under RCW 90.48.450?

. Did Ecology err by ordering the Kings to take corrective action, and

in particular, were Ecology’s Administrative Orders Nos. 21543 and
23464 appropriate under the circumstances to accomplish the
purposes of ch. 90.48 RCW?
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10.

11.

12.

13.
14.
15.

16.

17.

18.

19.

Did Ecology have sufficient evidence, pursuant to RCW 90.48.120
and other applicable law, to issue Ecology’s Orders?

Did Ecology err by ordering the Kings to take corrective action and
issuing a penalty where the land in question is owned by the State
and leased to the Kings under grazing leases subject to
RCW 79.13.620-.630?

Did Ecology err in imposing a penalty and/or setting the amount of
the penalty, and/or should the amount of the penalty be reduced by
the Board based on the factors in RCW 90.48.144 or other relevant
factors?

Should the penalty be reduced or eliminated based on the applicable
statute of limitations?

Is Ecology’s enforcement action barred by the doctrine of estoppel?
Is Ecology’s enforcement action barred by the doctrine of laches?

Does Ecology’s enforcement action violate the Kings’ constitutional
substantive and procedural due process rights; violate the Kings’
constitutional rights to equal protection; constitute an
unconstitutional taking of property without compensation; and/or
constitute an unlawful restraint on interstate trade and commerce?

Do the Kings have a constitutional right to a jury trial with respect
to Ecology’s Orders?

Are any of Ecology’s Orders criminal or quasi-criminal in nature
such that the Kings are entitled to all of the rights and protections
afforded to criminal defendants; and if so, did Ecology violate those
rights when it issued the Ecology Orders; and if so, is dismissal of
the Ecology Orders warranted?

Are Ecology’s Orders penal in nature so as to change the burden of
proof in this appeal, and if so, can Ecology meet that burden?

Does the Board have the authority to adjudicate the constitutionality
of the Environmental Protection Division’s (EPD) parallel criminal
investigation, and if so, should EPD’s investigation and Ecology’s
Orders be treated as a single proceeding for constitutional purposes?
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20. Does the Board have the constitutional and statutory authority
and/or jurisdiction to adjudicate the Kings’ appeals of Ecology’s
Orders?

21. Is chapter 90.48 RCW (and/or parts thereof) unconstitutional, on its
face or as applied to the Kings in this case, including without
limitation, because it violates the void for vagueness doctrine, the
fair notice doctrine, the Kings’ substantive and/or procedural due
process rights, the Kings’ rights to equal protection; constitutes an
unconstitutional taking of property without compensation; and/or
constitutes an unlawful restraint on interstate trade and commerce?

22. Does this Board proceeding violate the doctrine of separation of
powers?

23. Are the Kings entitled to an award of their attorney fees and other
expenses pursuant to RCW 4.84.350 et seq. and/or other legal
authority?

Fifth Am. Prehearing Order, pp. 5-7.

On January 9, 2026, Appellants filed two dispositive motions with the Board. Appellants
filed a Motion for Jury Trial and to Dismiss (Motion to Dismiss), asserting a constitutional right
to a jury trial of the administrative orders and notice at issue and requesting dismissal because a
timely jury trial cannot be held. Appellants also filed a Motion for Partial Summary Judgment
(Motion for Partial Summary Judgment), requesting summary judgment based upon Appellants’
stockwatering rights and Ecology’s lack of authority to enforce the Water Pollution Control Act
to prevent them exercising those rights.

On February 2, 2026, Ecology filed two responses to the dispositive motions: a Response
in Opposition to Appellants’ Motion for Jury Trial and to Dismiss, and a Response in Opposition

to Appellants’ Motion for Partial Summary Judgment.
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On February 17, 2026, Appellants filed two replies to Ecology’s responses: a Reply in
Support of Appellants’ Motion for Jury Trial and to Dismiss, and a Reply in Support of Appellants’
Motion for Partial Summary Judgment.
The Board deciding this matter was comprised of Michelle Gonzalez, Christopher
Swanson, and Gabriel Verdugo. Administrative Appeals Judge Andrew J. O’Connell presided for
the Board. Attorneys James Grifo, James Bulthuis, and Toni Meacham represented Appellants.
Attorneys Janell Middleton, Abigail Kahl, and Dylan Stonecipher represented Ecology.
In ruling on the motions, the Board considered the following materials:
1. Appellants’ Motion for Jury Trial and to Dismiss (Mot. to Dismiss);
2. Declaration of Susan Kagel in Support of Appellants’ Motion for Jury Trial and to
Dismiss (Kagel Decl.);

3. Declaration of Toni Meacham in Support of Appellants’ Motion for Jury Trial and to
Dismiss (Meacham Decl.);

4. Appellants’ Motion for Partial Summary Judgment (Mot¢. Part. Summ. J.),

5. Declaration of Wade King in Support of Appellants’ Motion for Partial Summary
Judgment (King Decl.);,

6. Ecology’s Response in Opposition to Appellants’ Motion for Jury Trial and to Dismiss
(Resp. Mot. to Dismiss);,

7. Ecology’s Response in Opposition to Appellants’ Motion for Partial Summary

Judgment (Resp. Mot. Part. Summ. J.);

ORDER ON MOTION TO DISMISS AND
MOTION FOR PARTIAL SUMMARY JUDGMENT
PCHB No. 23-007¢



10

11

12

13

14

15

16

17

18

19

20

21

8. Declaration of Amy Yahnke in Support of Ecology’s Response in Opposition to
Appellants’ Motion for Partial Summary Judgment (Yahnke Decl.);

9. Declaration of Ryan Anderson in Support of Ecology’s Response in Opposition to
Appellants’ Motion for Partial Summary Judgment (Anderson Decl.);

10. Appellants’ Reply in Support of Appellants’ Motion for Jury Trial and to Dismiss
(Reply Mot. to Dismiss);

11. Appellants’ Reply in Support of Appellants’ Motion for Partial Summary Judgment
(Reply Mot. Part. Summ. J.); and

12. The Board’s file in this matter.

Based on the written arguments and evidence before the Board on the motions, the Board

enters the following decisions.

III. ANALYSIS
As a preliminary matter, the Board denies Appellants’ request for oral argument on this
matter. The Board will first address Appellants’ Motion to Dismiss and then will turn to

Appellants’ Motion for Partial Summary Judgment.

A. MOTION FOR JURY TRIAL AND TO DISMISS
In their Motion to Dismiss, Appellants assert a constitutional right to a jury trial and request

dismissal because a timely jury trial cannot be held. In the event the Board declines to dismiss this
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matter, Appellants request that the Board stay this proceeding and certify the case for review. Reply
Mot. to Dismiss, pp. 2 n.1, 11. The Board denies both requests for the reasons explained below.
1. CONSTITUTIONAL CHALLENGE

Chapter 90.48 RCW makes it unlawful for anyone to pollute waters of the state, including
by excavating wetlands. RCW 90.48.080; RCW 90.48.020; Pac. Topsoils, Inc. v. Dep’t of Ecology,
157 Wn. App. 629, 647-49, 238 P.3d 1201 (2010), review denied, 171 Wn.2d 1009 (2011);
Whiteman v. Dep’t of Ecology, PCHB No. 23-016, pp. 23-25 (June 17, 2024); Leone v. Dep’t of
Ecology, PCHB No. 17-079, p. 15 (Aug. 9, 2018); Foussard v. Dep’t of Ecology, PCHB
No. 08-059, pp. 8-9 (June 22, 2009). The Legislature granted Ecology authority to determine
violations, issue corrective action orders, and issue civil penalties for such violations.
RCW 90.48.120; RCW 90.48.144.

The Legislature granted the Board authority to hear and decide appeals of orders issued by
Ecology under RCW 90.48.120 and of civil penalties issued by Ecology under RCW 90.48.144.
RCW 43.21B.110(1)(a) and (b). The Board has all powers related to adjudicative proceedings as
provided in chapter 34.05 RCW. RCW 43.21B.160.

Appellants argue that they have the right to a civil jury trial under the Washington
Constitution and case law. Mot. to Dismiss, p. 7 (citing Wash. Const. Art. I, § 21; Sofie v.
Fibreboard Corp., 112 Wn.2d 636, 644, 771 P.2d 711 (1989)). The Washington Constitution
states: “The right of trial by jury shall remain inviolate....” Wash. Const. Art. I, § 21. Appellants
argue that the penalty issued by Ecology is a legal claim, which must be resolved by a jury trial,
and that the other orders are equity claims that typically do not require a jury trial but should also
ORDER ON MOTION TO DISMISS AND
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be resolved by jury trial in this case.! Mot. to Dismiss, pp. 8, 15-17; see Kagel Decl. q 3.
Appellants’ claim to a jury trial requires, therefore, the Board to consider whether the statutes
granting its authority to decide appeals of penalties issued by Ecology violate Appellants’
constitutional right to a jury trial.

The Board is a creature of statute and only has those powers expressly granted to it or
necessarily implied therein. Skagit Surveyors & Engineers LLC v. Friends of Skagit County, 135
Wn.2d 542, 564 (1998); Inland Foundry Co. Inc. v. Spokane Cy. Air Pollution Control Auth., 98
Wn. App. 121, 123-24 (1999); City of Seattle v. Dep’t of Ecology, 37 Wn. App. 819, 823 (1984);,
Lemire v. Dep’t of Ecology, PCHB No. 09-159, pp. 6-7 (Oct. 27, 2010). No statute permits the
Board to empanel a jury or delegate to a jury its decision-making authority. See ch. 43.21B RCW;
ch. 34.05 RCW. Instead, the Legislature created the Board with three members and required a two-
thirds majority for its decisions. RCW 43.21B.020; RCW 43.21B.090.

If appeals of penalties, like in this case, require a jury trial under Article I, Section 21 of
the Washington Constitution and the Board lacks authority to conduct a jury trial, then the Board
cannot hear any appeal of a penalty as provided for in numerous statutes, in particular
RCW 43.21B.110 and RCW 43.21B.300. Thus, to address Appellants’ question, the Board would

need to rule upon the constitutionality of the statutes that grant it authority: whether chapter 43.21B

! Appellants argue that the importance of a jury trial in this instance is paramount because *“(1) monetary damages
are sought, (2) for the purpose of punishment or deterrence for (3) alleged non-economic environmental

harms . ...” Mot. to Dismiss, p. 11; see also id., pp. 11-12, referring to federal case law and Rhode Island case law,
including: SEC v. Jarkesy, 603 U.S. 109, 123 (2024); United States v. Nordbrock, 941 F.2d 947, 949 (9th Cir. 1991);
McLaughlin v. Owens Plastering Co., 841 F.2d 299, 300-01 (9th Cir. 1988); Tull v. United States, 481 U.S. 412, 422
(1987); Bendick v. Cambio, 558 A.2d 941, 945 (R.1. 1989).
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RCW and chapter 90.48 RCW are unconstitutional because they do not afford a jury trial for
penalties assessed pursuant to chapter 90.48 RCW.

This represents a facial constitutional challenge. While the Board has authority to consider
“as applied” constitutional issues “that implicate procedural defects or issues that arise in particular
cases, [it] lacks jurisdiction to address a facial challenge to the constitutionality of a statute.”
McLaren v. Dep’t of Nat. Res., No. 13-058, p. 12 (Sept. 17, 2013, Order on Summ. J.); see also
Pierce v. Spokane Reg’l Clean Air Agency, No. 24-059, pp. 5-6 (May 30, 2025); Puget
Soundkeeper Alliance v. Dep’t of Ecology, PCHB Nos. 07-022, 07-023, pp. 7-8 (Sept. 29, 2008,
Order on Summ. J.). Accordingly, the Board determines it lacks authority to rule on the
constitutional challenge presented and declines to rule on it. Because it lacks authority to rule on
the constitutional challenge, the Board need not reach the question of whether this case pertains to
matters in law or equity, and, therefore, will continue with our analysis on other grounds.?

2. REQUEST FOR STAY

In the event the Board fails to dismiss this case as requested, Appellants request in passing
that the Board stay its proceeding and certify their constitutional challenge “for resolution by a
court of competent jurisdiction.” Reply Mot. to Dismiss, pp. 2 n.1, 11.

“Passing treatment of an issue or lack of reasoned argument is insufficient to merit judicial

consideration.” Palmer v. Jensen, 81 Wn. App. 148, 153 (1996). Appellants offered at most only

2 The Board also notes that, even if it had jurisdiction to consider the issue, a ruling in Appellants’ favor would upset
more than 50 years of precedent supporting the Board’s authority to review such agency-assessed penalties. See In
re Agnew Lumber Co. v. Dep 't of Ecology, PCHB No. 12, p. 1 (June 29, 1971) (resolving an appeal of $300 in civil
penalties assessed by Ecology for violations of RCW 90.48.080).
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passing treatment—and no reasoned argument—for their request for a stay and certification by
mentioning it only in a footnote of their motion. The issue does not, therefore, warrant
consideration by the Board. Regardless, even if the Board were to consider the request, it should
be denied for the following reasons.

While the Board is authorized to stay the effectiveness of an order until it renders a decision
on the merits, Appellants’ request does not ask to stay the effectiveness of any order.
RCW 43.21B.320(3); WAC 371-08-415. Instead, the Board understands that Appellants seek to
postpone or continue this proceeding, which a presiding officer has discretion to grant, and to
certify the constitutional challenge for appeal to superior court. WAC 371-08-460; WAC 371-08-
565; see RCW 34.05.518.

Appellants offer no argument or support for their request. Regardless, an interlocutory
action to stay this proceeding would delay the parties’ preparation for a hearing that has already
been delayed, justifiably, and would not be in the best interests of the parties, the public, or the
Board. The request fails, therefore, to be persuasive or to meet the standard for a stay of the
effectiveness of an order. WAC 371-08-415(4); WAC 371-08-460.

In addition, the Board’s decision to deny the stay is interlocutory and not part of a final
order. It is not, therefore, appealable or certifiable. See RCW 34.05.518; WAC 371-08-565;
Airport Comm. Coalition v. Dep’t of Ecology, PCHB No. 01-160, pp. 5-7 (Feb. 1, 2002, Denial of
Cert. of Appealability).

Accordingly, the Board denies Appellants’ request for a stay of this proceeding and

certification of its constitutional challenge.
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B. MOTION FOR PARTIAL SUMMARY JUDGMENT
In their Motion for Partial Summary Judgment, Appellants request that the Board grant
them summary judgment because they have a permit-exempt stockwater right and, therefore, did

not violate the Water Pollution Control Act (WPCA). Mot. Part. Summ. J., pp. 1-2.

1. SUMMARY JUDGMENT STANDARD

Summary judgment is a procedure available to avoid unnecessary trials where there is no
genuine issue of material fact. Am. Express Centurion Bank v. Stratman, 172 Wn. App. 667,
675-76, 292 P.3d 128 (2012). The summary judgment procedure is designed to eliminate trial if
only questions of law remain for resolution, and neither party contests the facts relevant to a legal
determination. Rainier Nat’l Bank v. Sec. State Bank, 59 Wn. App. 161, 164, 796 P.2d 443 (1990).

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law.” Civil Rule 56(c). “A material fact is one upon which the outcome of the litigation depends,
in whole or in part.” Barrie v. Hosts of Am., Inc., 94 Wn.2d 640, 642, 618 P.2d 96 (1980); see also
Eriks v. Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992).

Summary judgment is subject to a burden-shifting scheme. If the moving party satisfies its
burden, then the nonmoving party must present evidence demonstrating that material facts are in
dispute. Atherton Condo-Owners Ass’n Bd. v. Blume Dev. Co., 115 Wn.2d 506, 516, 799 P.2d 250

(1990). When determining whether an issue of material fact exists, all facts and inferences are
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construed in favor of the nonmoving party. Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d
1068 (2002). However, bare assertions concerning alleged genuine material issues do not
constitute facts sufficient to defeat a summary judgment motion. SentinelC3, Inc. v. Hunt, 181
Wn.2d 127, 140, 331 P.3d 40 (2014). A nonmoving party cannot rely on speculative statements or
conclusory allegations to defeat summary judgment. Seiber v. Poulsbo Marine Ctr., Inc., 136 Wn.
App. 731, 736, 150 P.3d 633 (2007). If there are no genuine issues of material fact, the Board then
determines whether the undisputed material facts entitle the moving party to judgment as a matter
of law. Skagit Hill Recycling v. Skagit County, 162 Wn. App. 308, 318, 253 P.3d 1135 (2011).
Here, the two central factual questions in this case are whether Appellants have a legal
water right under RCW 90.44.050 and whether the excavation sites were wetlands. The Board, in
construing all facts and inferences in favor of Ecology as the nonmoving party, determines that
Appellants have failed to meet their burden on summary judgment and that genuine issues of
material fact remain. Summary judgment is therefore inappropriate for the reasons explained

below.

2. GENUINE ISSUES OF MATERIAL FACT
Permit-Exempt Stockwater Right.? Chapter 90.44 RCW regulates and controls public
groundwaters of Washington and is supplemental to chapter 90.03 RCW. RCW 90.44.020.

Groundwaters are “all waters that exist beneath the land surface or beneath the bed of any stream,

3 The Board uses the term “permit-exempt stockwater right” for a right under RCW 90.44.050 to withdraw
groundwater for the purpose of providing water to livestock without meeting application and permit requirements.
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lake or reservoir, or other body of surface water . . . whatever may be the geological formation or
structure in which such water stands or flows, percolates or otherwise moves.” RCW 90.44.035(3).
Applications to withdraw groundwater must be made in the same way as provided in the
surface water code.* Thus, “Ecology must investigate and affirmatively find (1) that water is
available, (2) for a beneficial use, and that (3) an appropriation will not impair existing rights or
(4) be detrimental to the public welfare” before a groundwater permit can be issued. Dep 't of
Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 8, 43 P.3d 4 (2002) (citing RCW 90.03.290).
An exemption from this permitting requirement exists for stockwatering purposes.’
RCW 90.44.050 exempts withdrawals of public groundwater for stockwatering purposes from the

application and permit requirements in RCW 90.44.050.° A person is not required, therefore, to

4 “Withdrawal” means the actual physical acquisition of groundwater put to beneficial use and relates to the type of
right a water right holder has, but it does not define the scope of the water right and multiple points of withdrawal
could be considered as part of the same withdrawal. Dep 't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 16,
43 P.3d 4 (2002).
5> The Board understands “stockwatering” or “stock-watering” to be the provision of water for consumption by
livestock and can be provided by groundwater or surface water, which can be diversionary or nondiversionary. See
RCW 90.44.050 (noting withdrawals of groundwater for stock-watering purposes); In re Determination of Rights to
Use of Surface Waters of Yakima River Drainage Basin, 198 Wn.2d 687, 714, 721-26, 730-31, 498 P.3d 911 (2021);
Lemire v. Dep’t of Ecology, 178 Wn.2d 227, 241, 309 P.3d 395 (2013); Lemire v. Dep’'t of Ecology, PCHB No. 09-
159 (Oct. 27, 2010).
6 RCW 90.44.050 provides, in relevant part:

After June 6, 1945, no withdrawal of public groundwaters of the state shall be

begun, nor shall any well or other works for such withdrawal be constructed,

unless an application to appropriate such waters has been made to the department

and a permit has been granted by it as herein provided: EXCEPT, HOWEVER,

That any withdrawal of public groundwaters for stock-watering purposes . . . is

and shall be exempt from the provisions of this section, but, to the extent that it is

regularly used beneficially, shall be entitled to a right equal to that established by

a permit issued under the provisions of this chapter: PROVIDED, HOWEVER,

That the department from time to time may require the person or agency making

any such small withdrawal to furnish information as to the means for and the

quantity of that withdrawal: PROVIDED, FURTHER, That at the option of the

party making withdrawals of groundwaters of the state not exceeding five

thousand gallons per day, applications under this section or declarations under
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seek a permit prior to withdrawing water from groundwater for stockwatering purposes. See Five
Corners Family Farmers v. State, 173 Wn.2d 296, 313, 268 P.3d 892 (2011). The statute provides
no other exemption.

A permit-exempt stockwater right holder is “entitled to a right equal to that established by
a permit issued under [chapter 90.44 RCW].” RCW 90.44.050; see In re Determination of Rights
to Use of Surface Waters of Yakima River Drainage Basin, 198 Wn.2d 687, 730-31, 498 P.3d 911
(2021) (holding the nondiversionary stockwater right at issue was junior to another water right to
divert water away from the holder of the stockwater right). Once a permit-exempt stockwater right
is perfected “by actual application of the water to beneficial use, the right is otherwise treated in
the same way as other perfected water rights.” Campbell & Gwinn, 146 Wn.2d at 9 (citing
RCW 90.44.050). However, the right must first be established.

Appellants present evidence in the form of King’s declaration, describing their attempts to
regularly use their permit-exempt stockwater right beneficially by digging and maintaining ponds
dating back several decades. King Decl. 9 5-10, 19; see id. generally & references to
stockwatering rights historically 9 20-391. Appellants assert that they remove sediment and
debris from the ponds only when they dry up in order to withdraw groundwater. Id. 9 17, 19.
Appellants argue this is supported by Ecology’s aerial photography because the sites were dry

prior to excavation, then water was present afterwards. Reply Mot. Part. Summ. J., p. 6. While this

RCW 90.44.090 may be filed and permits and certificates obtained in the same

manner and under the same requirements as is in this chapter provided in the case

of withdrawals in excess of five thousand gallons a day.
The statute’s 5,000 gallon per day limit (omitted from the quoted text, above) does not apply to a withdrawal for
stockwatering purposes. Five Corners Family Farmers v. State, 173 Wn.2d 296, 313, 268 P.3d 892 (2011).
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is apparent in photographs submitted by Ecology, other photographs appear to contradict
Appellants’ argument. See, e.g., Anderson Decl. 9 14-15, 19, 22-23; Exs. B-1, C-1, D-1; Yahnke
Decl. 9 25-27, 41-43, 57-59, 72-74, 77-79, 82-85, 94-96, 116-19, 122-24; Exs. B-1, E-1, H-1,
K-1, L-1, M-1, O-1, §-1, T-1.

Ecology disputes the existence of Appellants’ permit-exempt stockwatering right. Ecology
questions whether Appellants’ excavations are groundwater withdrawals or are simply improving
the collection of surface water at these sites. Resp. Mot. Part. Summ. J., p. 16. Ecology also asserts
that “The Kings have not established that they have a water right, let alone that they are lawfully
exercising such a right.” Id. Last, Ecology references the aerial imagery attached to its declarations
to question whether any “excavation or earth work had been done at these locations in the past 70
years—despite the Kings claims that this work was done regularly.” Id., p. 16, p. 4 n.1 (citing
Yahnke Decl. Exs. A-T;, Anderson Decl. Exs. A-K). This last reference to evidence challenges
Appellants’ establishment of their permit-exempt stockwatering right.

Wetlands. Chapter 90.48 RCW is the WPCA. Its purpose is to

maintain the highest possible standards to insure the purity of all
waters of the state consistent with public health and public
enjoyment thereof, the propagation and protection of wild life, birds,
game, fish and other aquatic life, and the industrial development of
the state, and to that end require the use of all known available and
reasonable methods by industries and others to prevent and control
the pollution of the waters of the state of Washington.
RCW 90.48.010. The WPCA protects the waters of the state, including “lakes, rivers, ponds,

streams, inland waters, underground waters, salt waters and all other surface waters and

watercourses within the jurisdiction of the state of Washington.” RCW 90.48.020. The surface

ORDER ON MOTION TO DISMISS AND
MOTION FOR PARTIAL SUMMARY JUDGMENT
PCHB No. 23-007¢

16



10

11

12

13

14

15

16

17

18

19

20

21

waters of the state include “lakes, rivers, ponds, streams, inland waters, saltwaters, wetlands and
all other surface waters and water courses within the jurisdiction of the state of Washington.”
WAC 173-201A-020.

Wetlands are identified and their boundaries delineated “in accordance with the approved
federal wetland delineation manual and applicable regional supplements.” WAC 173-22-035;
WAC 173-201A-260(3)(i)(iii). That manual is the 1987 US Army Corps of Engineers, Corps of
Engineers Wetlands Delineation Manual, Technical Report Y-87-1 (1987 Manual). Wetlands are
identified using three wetlands indicators: vegetation, soils, and hydrology. See Whiteman v. Dep 't
of Ecology, PCHB No. 23-016, p. 12 (June 17, 2024).

Ecology offers declarations about site visits and the testing it conducted to determine that
the three wetlands indicators exist, as well as aerial photography and declarations of how the
photographs were used to establish the presence of the wetlands prior to the excavations. Yahnke
Decl. 49 4-19; Anderson Decl. §| 4. Ecology does not provide test results for every site in question.
Appellants, however, provide no such evidence on the existence of the three wetlands indicators
at the sites and merely argue that they do not concede that the sites are wetlands. See Mot. Part.
Summ. J., p. 19 n.9; Reply Mot. Part. Summ. J., pp. 2, 10. The Board is aware that discovery is still
ongoing and that the parties are still in the process of seeking or finalizing expert opinions on
whether each of the sites contain the three wetland indicators.

While Appellants do not concede that the sites are wetlands, they nonetheless argue that
the sites were stockwatering ponds first, were intentionally created from non-wetland sites, and

are, therefore, “farm ponds” not wetlands. Mot. Part. Summ. J., p. 20; see WAC 173-201A-020.

ORDER ON MOTION TO DISMISS AND
MOTION FOR PARTIAL SUMMARY JUDGMENT
PCHB No. 23-007¢

17



10

11

12

13

14

15

16

17

18

19

20

21

Ecology’s rules defining wetlands exclude artificial wetlands intentionally created from
nonwetland sites, including “farm ponds.”” WAC 173-201A-020. This carve out does not include
any artificial wetlands, like farm ponds, that were intentionally created from nonwetland areas to
prevent their conversion.

Ecology argues that Appellants have offered no evidence that these sites were “non-
wetland sites” prior to excavation. Resp. Mot. Part. Summ. J., p. 4 n.1. In his declaration, King
provides his recollection of the ponds’ history and recounts that the ponds were dry when he
conducted maintenance of the sites. See, e.g., King Decl. 448, 9, 11, 17, 19. However, King also
acknowledges that stockwatering was undertaken by his predecessors in interest prior to his
recollection. See King Decl. 9 5-6, 8. Regardless, Ecology offers aerial photographs countering
King’s declaration, asserting that they show the presence of wetlands as early as 1949 and no
evidence of impacts prior to recent excavation activities in 2019-2021. Resp. Mot. Part. Summ. J.,
p. 4 n.1 (citing Yahnke Decl. Exs. A-T, Anderson Decl. Exs. A-K). Based on the foregoing, the

Board concludes that Appellants have failed to show that no issue of material fact remains as to

Wetlands do not include those artificial wetlands intentionally
created from nonwetland sites including, but not limited to,
irrigation and drainage ditches, grass-lined swales, canals, detention
facilities, wastewater treatment facilities, farm ponds, and landscape
amenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result of the construction of a road,
street, or highway. Wetlands may include those artificial wetlands
intentionally created from nonwetland areas to mitigate the
conversion of wetlands. (Water bodies not included in the definition
of wetlands as well as those mentioned in the definition are still
waters of the state.)

WAC 173-201A-020.
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whether Appellants have established a permit-exempt stockwater right and whether the sites in
question are wetlands.

Appellants argue that even if the excavation sites are wetlands, Ecology does not have the
authority to enforce the WPCA against their exercise of their stockwatering right. Appellants
argue, therefore, that the establishment of their permit-exempt stockwater right is a material and
controlling fact, but whether the sites are wetlands is not. We disagree and determine that whether
the sites are wetlands is a material fact for determining whether any violation of the WPCA
occurred and, thus, upon which at least part of the outcome of this case depends. Why Appellants’
legal interpretation of RCW 90.48.422 cannot dispel this as a material fact is addressed by Section
1I1.B.3.

3. APPELLANTS’ INTERPRETATION OF RCW 90.48.422

The WPCA grants Ecology “jurisdiction to control and prevent the pollution of streams,
lakes, rivers, ponds, inland waters, salt waters, water courses, and other surface and underground
waters . . . .” RCW 90.48.030. Appellants argue that Ecology is prohibited from enforcement of
the WPCA against them under the circumstances of this case by RCW 90.48.422(3). See Mot.
Part. Summ. J., p. 13.

RCW 90.48.422 provides, in relevant part:

(1) The legislature finds that the courts have rendered decisions in
Elkhorn (Public Utility District No. 1 v. Washington Department of
Ecology, 511 U.S. 700, 114 S. Ct. 1900, 128 L.Ed. 2d 716 (1994))
and Sullivan Creek (Public Utility District No. 1 of Pend Oreille
County v. Washington Department of Ecology, 146 Wn.2d 778, 51

P.3d 744 (2002)) related to water quality certifications issued under
section 401 of the clean water act, 33 U.S.C. 1251 et seq. Enactment
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of'this legislation [act] does not expand or contract the legal holdings
of these decisions and does not affect in any way the application of
these holdings to any future case or fact pattern related to water
quality certifications issued for federally licensed hydropower
facilities under section 401 of the clean water act, 33 U.S.C. 1251 et
seq.

(3) The department may not abrogate, supersede, impair, or
condition the ability of a water right holder to fully divert or
withdraw water under a water right permit, certificate, statutory
exemption, or claim granted or recognized under chapter 90.03,
90.14, or 90.44 RCW through the authority granted to the
department in this chapter. However, nothing in chapter 15, Laws of
2003 1Ist sp. sess. shall be construed to affect the department’s
authority related to the issuance of certifications under section 401
of the federal clean water act, 33 U.S.C. 1251 et seq., with respect
to the application of federally authorized water quality standards, for
federal energy regulatory commission licensed hydropower projects
as provided under this chapter and chapter 90 74 RCW. . ..

Relying on the text of the third subsection of RCW 90.48.422, Appellants argue that
Ecology’s actions unlawfully “abrogate, supersede, impair, and condition” their water rights. Reply
Mot. Part. Summ. J., pp. 10-11. They base this argument on the contention that the only way they
can exercise their permit-exempt stockwater right is through digging and maintaining their
stockwater ponds, regardless of whether they are wetlands. Reply Mot. Part. Summ. J., pp. 11,
13-14. Therefore, Appellants argue that their activities “digging and cleaning out sediment from
the stockwater ponds with equipment” are “protected from Ecology’s WPCA enforcement [under
RCW 90.48.422(3)], regardless of the scale.” See Reply Mot. Part. Summ. J., p. 10 (emphasis

added).
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The Board disagrees. The plain meaning of a statute, such as RCW 90.48.422, is discerned
from “all that the Legislature has said in [a] statute and related statutes . . . .” Campbell & Gwinn,
146 Wn.2d at 11; id. at 10-11 (discussing the court’s history of considering an entire act and related
statutory provisions when determining a provision’s plain meaning). The plain meaning of
RCW 90.48.422 is illuminated by the statute’s first subsection, which discusses two cases: Elkhorn
(PUD No. 1 of Jefferson County v. Dep’t of Ecology, 511 U.S. 700 (1994)), and Sullivan Creek
(PUD No. I of Pend Oreille County v. Dep’t of Ecology, 146 Wn.2d 778 (2002)). These two cases
concerned minimum flow requirements Ecology imposed as part of water quality certifications for
federally licensed hydropower projects.® A key distinction between these cases is that an existing
water rights holder was involved in Sullivan Creek: the Washington Supreme Court held that
Ecology could impose instream and bypass flow requirements in a water quality certification, even
“where such conditions affect existing water rights.” Pub. Util. Dist. No. 1, 146 Wn.2d at 821.

As is apparent from the first subsection of the statute, the Legislature enacted
RCW 90.48.422 with Elkhorn and Sullivan Creek in mind. While the Legislature “d[id] not expand
or contract the legal holdings of these decisions and d[id] not affect in any way the application of

these holdings to any future case or fact pattern related to water quality certifications issued for

8 RCW 90.48.422 was passed during the legislative session following the issuance of Sullivan Creek, has been
unmodified since, and only one case has since addressed the statute. Lemire v. Dep 't of Ecology, 178 Wn.2d 227
(2013), began as an appeal before the Board. See Lemire v. Dep’t of Ecology, PCHB No. 09-159 (Oct. 27, 2010). In
that case, Lemire argued that the Ecology Order citing violations of RCW 90.48.080 conflicted with his permit-
exempt stockwater rights under RCW 90.48.422(3). Lemire, 178 Wn.2d at 241. The Washington Supreme Court
rejected this argument as lacking factual support because Lemire had failed to present evidence of his right and he
bore the burden to establish facts necessary to show Ecology’s order was invalid. /d. While Appellants have here
presented evidence of such a right in this case, we have already resolved that Appellants failed to show that no
genuine issue of material fact existed as to their right. See supra Section I11.B.2.
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federally licensed hydropower facilities[,]” the Legislature stated that Ecology “may not abrogate,
supersede, impair, or condition the ability of a water right holder to fully divert or withdraw water
under a water right permit, certificate, statutory exemption, or claim” under the agency’s WPCA
authority. See RCW 90.48.422(1), (3). In other words, the Legislature enacted RCW 90.48.422 in
response to the water quantity limitations Ecology placed on the rights of federally licensed
hydropower facilities, clarifying that Ecology could not use its WPCA authority to impair water
rights outside of that context.

While RCW 90.48.422(3) may limit Ecology’s ability to limit the quantity of water a water
rights holder may use, nothing in the plain language of the statute precludes Ecology from
penalizing a person for violating wetland laws while exercising their water rights. Because the
enforcement actions here are limited to such violations and do not address Appellants’ ability to
exercise their water rights, the provisions in RCW 90.48.422(3) do not entitle Appellants to
summary judgment. PCHB No. 23-007, Not. of Appeal, Attach. 2, pp. 1-4; PCHB No. 23-008, Not.
of Appeal, Attach. 1, pp. 1-3; PCHB No. 25-018, Not. of Appeal, Appendix A, pp. 3-6. Nor does
Appellants’ argument that they only can exercise their water rights by clearing the ponds justify
summary judgment. Even assuming that they have historically cleared the ponds to access
groundwater, the Board cannot conclude on summary judgment that this is the only available
method for exercising a right to groundwater while viewing the facts in the light most favorable to
Ecology.

Additionally, Appellants’ proposed interpretation of the statute would indicate that all

water rights holders would be immune from repercussions for WPCA violations in the course of
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exercising their rights. This would be an absurd result, and far from the limited intent evident in
the plain language of RCW 90.48.422. See In re Pers. Restraint of Andress, 147 Wn.2d 602, 610,
56 P.3d 981 (2002) (“We will not construe a statute to reach an absurd result.”) (citations omitted);
State v. Richardson, 81 Wn.2d 111, 117, 499 P.2d 1264 (1972) (“An act should be construed to
effect its purpose,” and to avoid unlikely, absurd, or strained results.). In consideration of the
above, we reject Appellants’ proposed legal interpretation and conclude it cannot therefore resolve
or dismiss any genuine issue of material fact identified by this Order.

Based on the above analysis, the Board determines it should deny summary judgment as

requested by Appellants.

IV. ORDER
The Board DENIES the Appellants’ Motion for Jury Trial and to Dismiss as well as
Appellants’ Motion for Partial Summary Judgment.
SO ORDERED on this day June 17, 2026.

POLLUTION CONTROL HEARINGS BOARD

%%/Jf A
MICHELLE GONZALEZ, Board Chair
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CHRISTOPHER G. SWANSON, Board Member
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GABRIEL E. VERDUGO, Board Member
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Administrative Appeals Judge
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