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August 4, 2020 
 
Clint Stanovsky, Cleanup Rulemaking Lead 
Washington State Department of Ecology 
 
Subject: Comments on the draft rule language for MTCA sections 350, 360, 370 
 
Dear Mr. Stanovsky: 
 
Thank you for the opportunity to provide feedback on the preliminary draft sections of the Model Toxics 
Control Act (MTCA) Rulemaking; sections 350, 360, and 370. Please accept these comments on behalf of 
Citizens for a Healthy Bay, Duwamish River Cleanup Coalition, RE Sources, and Washington Environmental 
Council. Our comments and suggestions are arranged by section number and the questions the 
Washington State Department of Ecology (Ecology) included in the meeting packet.  
 


Questions on WAC 173-340-350: Remedial investigation and feasibility study 
 


Cleanup Units 
 


Do you support the use, as appropriate, of administrative cleanup units within a site to facilitate site 
investigations and cleanups?  
 


We generally support, as appropriate, the use of administrative cleanup units within a site to facilitate site 
investigations and cleanups. In some cases, splitting up a larger site into smaller units with distinct 
sources of contamination have produced faster acting cleanups. For example, the Georgia Pacific site in 
Bellingham Bay was split into two remedial action units, meaning that the easier portion of the cleanup 
was accomplished perhaps years before the whole site cleanup, which is yet to be done. In the meantime, 
a good portion of the waterfront has reopened to public access, has become a hub for public events, and 
includes some improved habitat along the shoreline.  
 


Some concerns we have with administrative cleanup units is that we want to ensure that cleanups are 
done properly. If a site is divided where a smaller subunit of cleanup is drawn at a property border 
instead of by the area of contamination, there is some concern that the overall effectiveness of the 
separate cleanups potentially done at different times. If administrative cleanup units are included in the 
MTCA rule at a later point in time, there should be clear guidelines on what “as appropriate” means. 
 
If sites are separated into administrative cleanup units, do you have any concerns with how the 
cumulative impacts of the site or cleanup are considered?  
 


Yes, we do have concerns that if sites are separated into administrative cleanup units, the cumulative 
impacts of the site or cleanup will need special consideration that will vary by site. While administrative 
cleanup units could be beneficial, we have concerns over making sure that the larger picture is not lost. 
Separating a cleanup site into units shouldn’t lose sight of a holistic site cleanup. 
 
Applicability to sediment sites and cleanup units  
 


For sediment sites and cleanup units, does the draft rule sufficiently clarify that both rules apply? 
 


Yes, the preliminary draft rule language clearly states that for contaminated sites that have a release or 
threatened release to sediments, both MTCA and Sediment Management Standard rules apply. We do 
request clarity however, how/if this section applies to contaminated groundwater and surface water. 
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Applicability to independent remedial actions  
 


For independent remedial actions, does the draft rule sufficiently clarify:  
1. Whether the substantive requirements of this section apply (i.e., those that govern the sufficiency of 


the remedial investigation or feasibility study)?  
 


It seems clear from WAC 173-340-350(2) that all the requirements of section 350 apply to all 
contaminated sites, which would appear to include independent remedial actions. 
 


2. Whether the administrative requirements of this section apply (i.e., those that govern reporting, 
review and approval, and public involvement)?  


 


It appears the WAC 173-340-350(3) and (4) would apply to independent remedial actions. 
 


If more specific direction is needed, should it be included in the rule or in guidance from Ecology? If in 
rule, should it be included in this section or in Section 515? 
 


We do not have significant expertise in this area, so do not have a comment to this question. 
 


We do have concerns however, on reporting requirements for independent cleanups; independent 
cleanups do not have to submit a feasibility study (FS) for Ecology review and approval, and only have to 
submit a remedial action report after the cleanup has been completed. This leaves room for more errors 
that could be costly to fix later or continue to leave contamination issues unchecked. This was an issue at 
the Duwamish Waterway Park, where arsenic was not reported during the independent cleanup. This 
presented a public health risk, and prolonged the duration of the cleanup. If an FS for independent 
cleanups had been required, this could have been avoided. What is Ecology’s justification for not 
requiring a FS before an independent cleanup begins? 
 
Site-specific flexibility 
 


Does the draft rule provide adequate flexibility to avoid unnecessary investigations of the site and studies 
of cleanup action alternatives? 
 


The language in the draft language for WAC 173-340-350(5) clearly provides flexibility to avoid extra 
investigations of a site and studies of cleanup action alternatives, so much so, we are concerned that this 
section could be misinterpreted as new information never needs to be gathered, especially at data poor 
site or sites with outdated information – which tend to occur more in highly impacted communities 
(HICs). 
 


It is critical that public comments, natural resources investigations, and HIC investigations are completed 
during the remedial investigation (RI) when the other investigations are conducted, not after the 
alternative is already selected. These investigations must be able to meaningfully affect the alternative 
selected. This process should be clarified in the rule. 
 
Remedial investigation – vapor intrusion  
 


Do you have any concerns with the changes in draft rule for investigating the vapor intrusion pathway? 
 


We support the addition of a requirement to “adequately characterize the potential impacts of vapor 
migration on subsurface soil gas, on air quality within current and future buildings or other structures, 
and on outdoor ambient air.” 
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Remedial investigation – climate resilience 
 


1. Does the draft rule adequately specify what information should be collected during the remedial 
investigation to evaluate the resilience of cleanup action alternatives to the impacts of climate change?  


 


The draft rule is a good step towards adequately including what information should be collected during 
the RI to evaluate the resilience of cleanup action alternatives to the impacts of climate change. The 
following considerations should also be incorporated into the rule: 


• The increased occurrence of natural disasters and sever storm events as outlined in the guidance 
on Adaptation Strategies for Resilient Cleanups that Ecology has, and; 


• Inclusion of the best available, most up-to-date science for determining factors like expected sea 
level rise (we have seen examples of outdated numbers used). 


 


2. Did Ecology strike the right balance between what is specified in rule versus guidance?  
 


The draft rule includes guidance consistent with similar sections, but overall is vague. Guidance could help 
clear this up. Ecology’s guidance on Adaptation Strategies for Resilient Cleanups at this point in time is 
extremely helpful and provides the finer detailed guidance needed, though this guidance will need to 
periodically be updated as we better understand climate change impacts to cleanup sites. 
 


3. Is any additional guidance needed, including definitions of terms?  
 


Not at this time. 
 
Remedial investigation – definition of highly impacted communities  
 


1. Does the expanded definition strike the right balance between what is specified in rule versus 
guidance?  


 


First, we would like to thank Ecology for providing a definition for HICs – this is a crucial step towards 
eliminating the disproportionate impacts these communities face from contaminated sites. We do 
recommend including additional language in the definition to describe the cumulative impacts of the risks 
and where the disproportionate burdens come from. We recommend Ecology adopt similar language that 
EPA uses for their definition of overburdened communities:  
 


“Overburdened definition from EPA: “Minority, low-income, tribal, or indigenous populations or 
geographic locations in the United States that potentially experience disproportionate 
environmental harms and risks. This disproportionality can be as a result of greater vulnerability 
to environmental hazards, lack of opportunity for public participation, or other factors. Increased 
vulnerability may be attributable to an accumulation of negative or lack of positive environmental, 
health, economic, or social conditions within these populations or places. The term describes 
situations where multiple factors, including both environmental and socio-economic stressors, 
may act cumulatively to affect health and the environment and contribute to persistent 
environmental health disparities.” - EPA, EJ 2020 Glossary 
 


We also encourage Ecology to specify that HICs are not limited to those that live at or adjacent to the site.  
 


Should any other populations be identified explicitly in the rule?  
 


Immigrant and refugee populations should be included as they might not be necessarily captured by the 
other criteria. 
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Remedial investigation – effects on highly impacted communities  
 


1. Does the draft rule strike the right balance between what is specified in rule (specificity) versus 
guidance (flexibility and adaptability)?  Should anything else be specified in rule? 


 


A clear definition for a cumulative impacts analysis should be included in the rule. However, we support 
leaving the specific methods for the analysis in guidance to allow for improvement and adaptation. 
Specific guidance is needed to ensure that the analysis is performed consistently across sites and site 
managers. As stated in our previous letters, we would like to see Ecology develop a method for tracking 
progress made on addressing disparities. If progress is not being made, we believe the guidance should 
be updated. 
 


We believe the current language, “Effects may be health, social, cultural or economic,” should be 
strengthened to ensure the wide range of effects are considered across all investigations. Additionally, 
effects of sites need to be considered for ALL impacted communities, even if that community does not 
live in the same census tract. This is particularly important for Usual and Accustomed areas of Tribes. We 
also support the inclusion of the term “public health impacts” as it reiterates that cultural, economic, and 
social factors are part of human health. We recommend including a clear definition of the term.  
 


2. Do you have any concerns with being able to conduct the required investigation?  
 


We firmly believe guidance is needed on how to conduct a cumulative impacts analysis. With the draft 
rule and the guidance referred to here, there is no clarity on what factors are considered in this type of 
analysis. 
 


3. Should cumulative impacts on a highly impacted community be considered when assessing the effects 
of a site? If so, should only existing and available information about such impacts be considered?  


 


Yes, cumulative impacts should be considered when assessing the impacts of a site. While recognizing the 
limitations of these investigations and the need to keep the process moving towards final cleanup, we are 
concerned about limited investigation into the effects on HICs to just existing and available data. This 
could lead to some significant blind spots and overlook important communities and factors in data poor 
areas.  
 


We recognize that the cumulative impacts analysis is not intended to be a full research project, however 
we do have concerns that there may be a lack of readily available data for some sites. A lack of available 
and existing data should not prevent a cumulative impacts analysis from being conducted. It is important 
that these investigations meaningfully affect the FS outcomes.  
 


Outreach and public participation could be one way to help fill important data gaps. We recommend an 
open public comment period early in the process to collect concerns from the public, including who and 
what should be included in this investigation of HICs. This would allow information to be collected even if 
there is limited data available including exposure pathways and community effects. Public participation 
and outreach should be required as part of the investigation.  
 
Remedial investigation – ecological evaluations  
 


When should a terrestrial ecological evaluation (TEE) be conducted during the remedial investigation and 
feasibility study (RI/FS)? Do you think the current rule should be changed or clarified? In particular:  
 


1. Is it appropriate to defer ecological evaluations until after the completion of human health evaluations 
and the selection of a preferred cleanup action alternative that is protective of human health (i.e., 
phase the RI/FS)?  
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TEE should be done side by side with human health evaluations. MTCA is tasked with the protection of 
both environmental and human health. The current evaluation for ecological systems does not fairly 
weigh environmental protection in the process. Additionally, conducting a TEE simultaneously with the 
human health evaluation may provide additional benefits and protection to human health from chronic 
exposure levels, potential for bioaccumulation, and permanence of the cleanup action. 
 


2. Is it appropriate to base ecological evaluations on the conditions anticipated to exist after a cleanup 
based on protection of human health?  
 


It does seem appropriate to base ecological evaluations on the conditions anticipated to exist after a 
cleanup based on protection of human health; however, we have several concerns over how ecological 
evaluations are conducted and considered in the MTCA process to ensure that both the environment and 
human health are protected. While the ecological conditions are dictated by what the future uses of the 
site will be, the ecological value of the site should be evaluated early in the process to see what ecological 
habitats and functions could be restored so that a cleanup can be designed around the ecological uses 
being incorporated and be properly accounted for in the DCA. For example, if there is a site nearby a 
salmon bearing creek, it seems more ideal to include a creek buffer in the cleanup plans rather than 
adding in a little patch of habitat afterwards to meet whatever local ordinances are required. Shifting the 
incorporation of the TEE earlier in the process would have added environmental health protection 
benefits that may otherwise be overlooked. We would like to see something similar to NOAA’s Damage, 
Assessment, Remediation, and Restoration Program (DARRP) included in MTCA. 
 
Beyond the prompts outlined by Ecology, we have concerns about remedial investigations in general. 
Under draft RI Workplans, there is a footnote stating, “For RI work plan, eliminated requirement to 
identify likely cleanup levels. A preliminary conceptual site model is still required. Proposed cleanup levels 
must be identified during the RI.” Then, the draft rule goes on to say that you must identify “Cleanup 
action alternatives that are likely to be considered in the feasibility study.” It strikes us that by removing 
this step, you are giving whoever writes the RI too much room to determine the fate of the cleanup, 
because the cleanup alternatives determine how much contamination is left over. The cleanup alternative 
should be determined by the required cleanup level, not the other way around. 
 
Feasibility study – applicability  
 


Is the draft rule clear as to when a feasibility study is not required? 
 


Yes. However, we have concerns over the continued use of model remedies. What processes are in place 
to ensure that model remedies are consistent with the best available- and emerging science? 
 
Feasibility study – procedural steps  
 


Do you have any concerns with the steps for how to conduct a feasibility study specified in the draft rule? 
In particular:  
 


1. Does the draft rule strike the right balance between what is specified in rule (certainty and direction) 
versus guidance (flexibility and adaptability)?  


 


Our responses to the other questions outlined in this letter should answer this prompt, but please reach 
out to us if we can provide further clarification. 
 


2. Do the steps inappropriately constrain how a study may be conducted?  
 


No. 
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3. Did we omit or obscure any step in the study?  
 


We believe mitigating impacts on HICs should be included in the goals for each step to ensure equity is 
more than a sidebar consideration. See our comments for Section 360 Question 4 for more information. 
 
Feasibility study – Consideration of cleanup action expectations in Section 370  
 


Do you have any concerns with how Ecology’s expectations for cleanup actions in Section 370 must be 
considered in the feasibility study and how any non-conformance must be documented in the report? 
 


To meaningfully address this question, we request clarification from Ecology on the circumstances under 
which non-conformance is acceptable? Further, the following statement from the background 
information provided leaves us with some concerns: “In the draft rule, Ecology clarified the use of its 
expectations for cleanup actions in the feasibility study. The expectations represent the likely results of 
the study.” While we acknowledge that site managers and consultants must often rely on their best 
professional judgement, the results of the FS should be objective, and independent of what the site 
manager, consultant, or PLP believes what they will likely be.  
 
Feasibility study – Reporting hazardous substances eliminated or remaining behind  
 


Do you have any concerns with requiring that this information, which is necessary to conduct the study, 
be included in the report? 
 


We support the inclusion of this information in the FS. 
 
Regulatory impacts  
 


The considerations in the draft rule given to climate change and resiliency, and to ensuring HICs are not 
left with the burdens of contaminated sites will protect economic investments and cleanup actions much 
longer into the future than the current rule, all while protecting public health. When we have healthy 
communities, they can thrive and drive economic development. These economic benefits should be 
adequately considered. 
 
 


Questions on WAC 173-340-360: Requirements for cleanup actions 
 


General 
 


Under “non-permanent groundwater cleanup action” it says: “If the release impacts water users, provide 
an alternate water supply or treatment.” Water users needs to be defined, and should include 
populations that depend on water for subsistence fishing and ceremonial purposes. Impacts also needs to 
be defined. 
 
Applicability – sediment sites and cleanup units  
 


For sediment sites and cleanup units, does the draft rule sufficiently clarify that both rules apply? 
 


Yes, the preliminary draft rule language clearly states that for contaminated sites that have a release or 
threatened release to sediments, both MTCA and Sediment Management Standards rules apply. 
 
Requirements – reorganization  
 


Do you have any concerns with how the draft rule restructures the list of requirements? 
We support the general restructuring, but recommend the following revisions: 
 







7 
 


Under section 173-340-360(3)(a)(v) (Provide resilience to climate change impacts that have a high 
likelihood of occurring and severely compromising its long-term effectiveness;), “high likelihood” is a 
subjective term that will need to be defined. 
 


Similarly, under 173-340-360(3)(a)(vii), “reasonable restoration time frame” is subjective and needs to be 
defined. 
 


Under 173-340-360(3)(d)(i), during a cumulative impacts analysis, site managers should be able to collect 
more data when needed so that data poor sites do not lead to continued disproportionate burden to 
highly impacted communities. See comments on HICs for more information. 
 
Requirements – climate resilience  
 


1. Is it appropriate to include climate change resilience as both a general (absolute) requirement for 
cleanup action alternatives, and in the long-term effectiveness (comparative) criterion in the 
disproportionate cost analysis?  


 


Including climate change resilience as an absolute requirement for cleanup action alternatives is very 
appropriate – increased storm surges, storm frequency, and rising sea levels will undoubtedly impact 
contaminated sites, especially along marine waterfronts. Incorporating climate change resiliency into the 
cleanup action alternatives is vital to ensure the remedy remains protective of human and environmental 
heath, and to protect the monetary investments made to complete the cleanup action. 
 


We need further clarification on what is meant by including climate change resilience as a “comparative 
criterion in the disproportionate cost analysis [DCA].” We are concerned this is alluding to a talking point 
that has been reiterated many times at MTCA meetings – that doing a complete, robust cleanup is too 
costly in terms of actual expenses, and in terms of the climate impacts of conducting the cleanup action 
itself. We’d like to reiterate the importance of incorporating environmental justice and equity in the 
current rulemaking process. The current system for conducting cleanups has led to a disparity in the 
location of MTCA sites - 56 percent of MTCA sites are located in low-income communities and 46 percent 
are located in communities of color, despite these communities only making up a fraction of the state 
population. The communities located near MTCA sites are not the ones responsible for the 
contamination, yet they bear the burden of the health, social, and economic impacts. Those communities 
also have the lowest contributions to - but bear the worst impacts from - climate change. It is a false 
narrative to say that we should do a less protective cleanup because of the potential climate impacts to 
the community, and should never be used as a criterion for not conducting a more protective, resilient 
cleanup. The community itself should always be consulted with to determine what cleanup actions are 
best suited for their needs. 
 


2. Is it appropriate to also include a separate expectation regarding climate change resilience in WAC 173-
340-370?  


 


Yes. 
 
Requirements and expectations – environmental justice  
 


1. Which of the following approaches is preferable: 
a. As specified in the draft rule, make equity a factor that must be considered when evaluating the 


existing requirements in Section 360 (such as whether an alternative is protective or whether the 
restoration time frame is reasonable) and create an equity expectation in Section 370?  


b. Make equity a separate, stand-alone requirement that must be evaluated in Section 360?  
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We recommend including equity considerations in both approaches, as part of the evaluation of existing 
requirements in the DCA and as a stand-alone requirement in Section 360. It will be important to have a 
thorough understanding of the equitable distribution of benefits and burdens achieved by a stand-alone 
requirement. For example, equity must be considered in evaluating other components of the cleanup 
action, including whether an alternative is protective (Section 360(5)(d)), whether the restoration time 
frame is reasonable (Section 360(4)), and whether the cleanup action uses permanent solutions to the 
maximum extent practicable (Section 360(5)). A separate standalone evaluation may help inform the 
other evaluations, but equity considerations should be required in each step to ensure the entire process 
is equitable.  
 


During the DCA webinar on July 22, Ecology staff described that they envisioned that equity would be 
incorporated in each component of the DCA criteria. We support that interpretation, but believe more 
clarification is needed in the rule language to ensure this happens. 
 


2. What burdens should be considered when assessing the burdens of an alternative – health, social, 
cultural, economic?  


 


Given that social, cultural, and economic impacts all have significant implications on an individual’s 
health, we believe they should all be considered when assessing the burdens and benefits of an 
alternative. Previously, Ecology staff introduced the term “public health impacts.” We support the 
inclusion of that term since it emphasizes that all of these factors are part of human health, one of the 
core pillars of MTCA. If Ecology decides to include that term again, we recommend providing a clear 
definition that ensures health, social, cultural, economic, and other impacts are all included. 
 


3. Do you have any concerns with being able to analyze cumulative impacts on a highly impacted 
community when assessing the effects of an alternative?  


 


Given that we are not practitioners, we cannot comment directly on this. However, we would like to voice 
our support for requiring a cumulative impacts analysis given the implications of cumulative impacts on 
human health. We believe that Ecology will need to provide detailed guidance for the cumulative impacts 
analysis to ensure consistency across sites and site managers. See comments below on guidance for more 
information. 
 


We would also like to reiterate our concerns that only relying on existing and available data for the 
cumulative impacts analysis may leave out important factors in data poor areas and/or ignore different 
types of knowledge that is important to the community. For example, it may not be formally documented 
that people fish in an impacted area and only relying on existing and available data may leave that 
important consideration out. We therefore strongly advocate for an early public comment period to be 
required as part of this step to collect data directly from the impacted community. See additional 
comments above in Section 350 Q8.  
 


4. Do you have any concerns with being able to consider equity in the feasibility study?  
 


See comments above. 
 


5. What type of expertise do you think is needed to consider equity in the feasibility study?  
 


It is imperative that input from affected communities is required in the feasibility study. Site managers, 
consultants, nor Potentially Liable Persons will be able to characterize the impact of a site or a cleanup 
alternative without consulting with the community directly. A public input component must be required 
before the feasibility study is complete so that it is able to inform this part of the feasibility study. 
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6. What type of guidance should Ecology develop for considering equity? What expertise or other 
resources does Ecology need to develop such guidance?  


 


Because equity considerations will be new to most practitioners, we believe a lot of guidance will be 
needed. In particular, guidance will be needed for the cumulative impacts analysis and equity 
incorporation in the DCA.  
 


We believe a clear method for how Ecology plans to measure the degree to which the benefits and 
burdens of the preferred cleanup action alternative are equitable distributed must be outlined in 
guidance. As currently written, it is unclear how Ecology plans to determine if these expectations are met. 
Guidance will be important to ensure consistency across sites. 
 


We also believe guidance is needed for Section 360(5)(d)(iv) on “Consideration of Public Concerns.” Public 
input is integral to the MTCA process and we would like to see more clarity and guidance for how public 
concerns are being incorporated and addressed. The public should be consulted for their expertise on 
how they interact with a site and should be viewed as a resource.  Tribes that utilize the land, water, or 
resources near the site should also be consulted for guidance early in the process. 
 


We recommend Ecology consult with the Washington Department of Health on best practices and 
methods for conducting investigations with the public. Ecology should also utilize the WA Environmental 
Health Disparities Map as a resource to identify cumulative impacts. We would be happy to have follow 
up conversations about resources if Ecology staff is interested. 
 


To adequately consider equity and meaningful engage with impacted communities, it is necessary to have 
grant support available for individuals, not just community groups who may receive Public Participation 
Grant funding. Ecology should budget in funds to compensate community members and Tribes for their 
consultation and time. It is a best practice to do so and will help build capacity for groups to participate. 
 
Disproportionate cost analysis – applicability  
 


Is the draft rule clear as to when a feasibility study is not required? 
 


No. This section seems to read that if there is a permanent cleanup action alternative selected, then no 
DCA is needed. By itself, it also is unclear if it pertains to only Ecology-supervised cleanups or all cleanups.  
 
Disproportionate cost analysis – procedures / steps  
 


Do you have any concerns with the steps for how to determine whether a cleanup action alternative uses 
permanent solutions to the maximum extent practicable or how to use a disproportionate cost analysis to 
make that determination?  
 


There is a lot of room for interpretation in the draft rule, so policy guidance will be important to ensure 
that the same means are used between sites to determine the preferred alternative for the cleanup 
action. What role will the STAG play in drafting policy guidance documents? 
 
Disproportionate cost analysis – consideration of qualitative benefits / weighting  
 


Does the draft rule provide sufficient assurance that: 
1. Best professional judgement must be applied consistently when conducting a disproportionate cost 


analysis?  
 


No, we do not believe there is sufficient assurance in the draft rule language to ensure consistency across 
sites when using best professional judgement. 
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2. The basis for judgements, including weightings, must be documented and supported by reasoned 
arguments?  


 


No, we do not believe there is sufficient assurance in this language. During the DCA webinar, Ecology staff 
shared that there are limited requirements for how the DCA is conducted. For example, there is no 
requirement for how criteria are ranked or weighted. We are concerned that the language as written is 
too vague and biased towards the cheaper (and less protective) alternative. We would like to see more 
clarity and specifics in the rule to ensure consistency across sites and believe guidance is needed to clarify 
how weighting and ranking should be done.  
 


If additional requirements or conditions for professional judgement during the remedy selection process 
are needed, what might these be, and should these be provided in rule or in guidance?  
 


While we understand the need for the use of best professional judgement in many scenarios across site 
cleanups, we are very concerned about inconsistencies across sites when performing a DCA, especially 
given that the DCA can be the deciding factor in the final cleanup remedy chosen. The practice of using 
both quantitative and qualitative methods to compare the costs and benefits of a cleanup action, coupled 
with using best professional judgement, will inherently undervalue ecosystem services. Because Ecology 
has no method to monetize ecosystem services, but can easily tally the costs to the PLP for cleanup - 
finite costs like labor, construction equipment, and mileage, for example, will always be overrepresented 
in a DCA.  
 


We also understand that the exercise of monetizing ecosystem services, as well as improvements in 
public health, is time consuming and costly. These barriers should not however, be used as a reason to 
not perform the most accurate DCA possible. Can Ecology complete this task using something similar to a 
model remedy? – use known factors and costs to plug in values to come up with a more complete picture 
of the benefits provided by a properly functioning, healthy ecosystem? Earth Economics is a local 
consulting firm that commonly performs these types of evaluations, and would be a good resource to 
consult with on how to overcome some of these barriers. 
 
Disproportionate cost analysis – test – “substantially exceed”  
 


1. Should the word “substantially” be re-introduced before the word “exceed” in the disproportionate 
cost analysis test to reflect the high degree of uncertainty and use of professional judgment in the 
analysis?  


2. Does Ecology need to provide additional guidance regarding uncertainty and the role of professional 
judgement when conducting a disproportionate cost analysis?  


 


To answer both of these questions: More guidance is needed. “Substantial” is a subjective term. It should 
be clear how “substantially exceeds” is different from “exceeds.” As written, there is still a lot of room for 
interpretation and a lack of consistency in interpretation across sites. 
 
Disproportionate cost analysis – criteria – cost – descriptions  
 


Does the draft rule adequately describe the types of construction and post-construction costs that need 
to be identified and considered in the disproportionate cost analysis? 
 


To better answer this question, we need more clarity on what the term “redevelopment” means. Has this 
been an issue in the past that Ecology is trying to address with this rule update? 
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Disproportionate cost analysis – criteria – cost – design life and replacement costs  
 


Should the draft rule specify a standard design life for cleanup action components necessary for removing 
or treating contaminants or for controlling contaminants remaining on site to protect human health and 
the environment? If so, what would be a realistic timeframe? 
 


Components should be selected for their resiliency and sustainability over time, so they do not have to be 
replaced, even if this means more upfront costs. No component should be selected assuming it will fail if 
other, more sustainable alternatives are available.  
 
Disproportionate cost analysis – criteria – cost – discounting future costs  
 


We do not have any comments on this section at this time. 
 
 


WAC 173-340-370 Expectations for cleanup actions 
 


We agree with and support the added expectations for the equitable distribution of costs and benefits 
from MTCA work, and for the added expectation that cleanup remedies will be resilient to climate 
change. 
 
 
Thank you for the opportunity to provide comments on this rulemaking process, for responding to our 
requests for more information, and for your flexibility in deadlines for comment submittals. We 
appreciate this process and look forward to making MTCA a more equitable, protective rule for our 
communities and our environment. 
 
Sincerely, 
 
Erin Dilworth, Citizens for a Healthy Bay 
James Rasmussen, Duwamish River Cleanup Coalition 
Eleanor Hines, RE Sources 
Michelle Chow, Washington Environmental Council 
 
 


  







August 4, 2020 

Clint Stanovsky, Cleanup Rulemaking Lead 
Washington State Department of Ecology 

Subject: Comments on the draft rule language for MTCA sections 350, 360, 370 

Dear Mr. Stanovsky: 

Thank you for the opportunity to provide feedback on the preliminary draft sections of the Model Toxics 
Control Act (MTCA) Rulemaking; sections 350, 360, and 370. Please accept these comments on behalf of 
Citizens for a Healthy Bay, Duwamish River Cleanup Coalition, RE Sources, and Washington Environmental 
Council. Our comments and suggestions are arranged by section number and the questions the 
Washington State Department of Ecology (Ecology) included in the meeting packet.  

Questions on WAC 173-340-350: Remedial investigation and feasibility study 

Cleanup Units 

Do you support the use, as appropriate, of administrative cleanup units within a site to facilitate site 
investigations and cleanups?  

We generally support, as appropriate, the use of administrative cleanup units within a site to facilitate site 
investigations and cleanups. In some cases, splitting up a larger site into smaller units with distinct 
sources of contamination have produced faster acting cleanups. For example, the Georgia Pacific site in 
Bellingham Bay was split into two remedial action units, meaning that the easier portion of the cleanup 
was accomplished perhaps years before the whole site cleanup, which is yet to be done. In the meantime, 
a good portion of the waterfront has reopened to public access, has become a hub for public events, and 
includes some improved habitat along the shoreline.  

Some concerns we have with administrative cleanup units is that we want to ensure that cleanups are 
done properly. If a site is divided where a smaller subunit of cleanup is drawn at a property border 
instead of by the area of contamination, there is some concern that the overall effectiveness of the 
separate cleanups potentially done at different times. If administrative cleanup units are included in the 
MTCA rule at a later point in time, there should be clear guidelines on what “as appropriate” means. 

If sites are separated into administrative cleanup units, do you have any concerns with how the 
cumulative impacts of the site or cleanup are considered?  

Yes, we do have concerns that if sites are separated into administrative cleanup units, the cumulative 
impacts of the site or cleanup will need special consideration that will vary by site. While administrative 
cleanup units could be beneficial, we have concerns over making sure that the larger picture is not lost. 
Separating a cleanup site into units shouldn’t lose sight of a holistic site cleanup. 

Applicability to sediment sites and cleanup units  

For sediment sites and cleanup units, does the draft rule sufficiently clarify that both rules apply? 

Yes, the preliminary draft rule language clearly states that for contaminated sites that have a release or 
threatened release to sediments, both MTCA and Sediment Management Standard rules apply. We do 
request clarity however, how/if this section applies to contaminated groundwater and surface water. 
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Applicability to independent remedial actions  

For independent remedial actions, does the draft rule sufficiently clarify: 
1. Whether the substantive requirements of this section apply (i.e., those that govern the sufficiency of

the remedial investigation or feasibility study)?

It seems clear from WAC 173-340-350(2) that all the requirements of section 350 apply to all 
contaminated sites, which would appear to include independent remedial actions. 

2. Whether the administrative requirements of this section apply (i.e., those that govern reporting,
review and approval, and public involvement)?

It appears the WAC 173-340-350(3) and (4) would apply to independent remedial actions. 

If more specific direction is needed, should it be included in the rule or in guidance from Ecology? If in 
rule, should it be included in this section or in Section 515? 

We do not have significant expertise in this area, so do not have a comment to this question. 

We do have concerns however, on reporting requirements for independent cleanups; independent 
cleanups do not have to submit a feasibility study (FS) for Ecology review and approval, and only have to 
submit a remedial action report after the cleanup has been completed. This leaves room for more errors 
that could be costly to fix later or continue to leave contamination issues unchecked. This was an issue at 
the Duwamish Waterway Park, where arsenic was not reported during the independent cleanup. This 
presented a public health risk, and prolonged the duration of the cleanup. If an FS for independent 
cleanups had been required, this could have been avoided. What is Ecology’s justification for not 
requiring a FS before an independent cleanup begins? 

Site-specific flexibility 

Does the draft rule provide adequate flexibility to avoid unnecessary investigations of the site and studies 
of cleanup action alternatives? 

The language in the draft language for WAC 173-340-350(5) clearly provides flexibility to avoid extra 
investigations of a site and studies of cleanup action alternatives, so much so, we are concerned that this 
section could be misinterpreted as new information never needs to be gathered, especially at data poor 
site or sites with outdated information – which tend to occur more in highly impacted communities 
(HICs). 

It is critical that public comments, natural resources investigations, and HIC investigations are completed 
during the remedial investigation (RI) when the other investigations are conducted, not after the 
alternative is already selected. These investigations must be able to meaningfully affect the alternative 
selected. This process should be clarified in the rule. 

Remedial investigation – vapor intrusion  

Do you have any concerns with the changes in draft rule for investigating the vapor intrusion pathway? 

We support the addition of a requirement to “adequately characterize the potential impacts of vapor 
migration on subsurface soil gas, on air quality within current and future buildings or other structures, 
and on outdoor ambient air.” 
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Remedial investigation – climate resilience 

1. Does the draft rule adequately specify what information should be collected during the remedial
investigation to evaluate the resilience of cleanup action alternatives to the impacts of climate change?

The draft rule is a good step towards adequately including what information should be collected during 
the RI to evaluate the resilience of cleanup action alternatives to the impacts of climate change. The 
following considerations should also be incorporated into the rule: 

• The increased occurrence of natural disasters and sever storm events as outlined in the guidance
on Adaptation Strategies for Resilient Cleanups that Ecology has, and;

• Inclusion of the best available, most up-to-date science for determining factors like expected sea
level rise (we have seen examples of outdated numbers used).

2. Did Ecology strike the right balance between what is specified in rule versus guidance?

The draft rule includes guidance consistent with similar sections, but overall is vague. Guidance could help 
clear this up. Ecology’s guidance on Adaptation Strategies for Resilient Cleanups at this point in time is 
extremely helpful and provides the finer detailed guidance needed, though this guidance will need to 
periodically be updated as we better understand climate change impacts to cleanup sites. 

3. Is any additional guidance needed, including definitions of terms?

Not at this time.

Remedial investigation – definition of highly impacted communities  

1. Does the expanded definition strike the right balance between what is specified in rule versus
guidance?

First, we would like to thank Ecology for providing a definition for HICs – this is a crucial step towards 
eliminating the disproportionate impacts these communities face from contaminated sites. We do 
recommend including additional language in the definition to describe the cumulative impacts of the risks 
and where the disproportionate burdens come from. We recommend Ecology adopt similar language that 
EPA uses for their definition of overburdened communities:  

“Overburdened definition from EPA: “Minority, low-income, tribal, or indigenous populations or 
geographic locations in the United States that potentially experience disproportionate 
environmental harms and risks. This disproportionality can be as a result of greater vulnerability 
to environmental hazards, lack of opportunity for public participation, or other factors. Increased 
vulnerability may be attributable to an accumulation of negative or lack of positive environmental, 
health, economic, or social conditions within these populations or places. The term describes 
situations where multiple factors, including both environmental and socio-economic stressors, 
may act cumulatively to affect health and the environment and contribute to persistent 
environmental health disparities.” - EPA, EJ 2020 Glossary 

We also encourage Ecology to specify that HICs are not limited to those that live at or adjacent to the site. 

Should any other populations be identified explicitly in the rule?  

Immigrant and refugee populations should be included as they might not be necessarily captured by the 
other criteria. 
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Remedial investigation – effects on highly impacted communities  
 

1. Does the draft rule strike the right balance between what is specified in rule (specificity) versus 
guidance (flexibility and adaptability)?  Should anything else be specified in rule? 

 

A clear definition for a cumulative impacts analysis should be included in the rule. However, we support 
leaving the specific methods for the analysis in guidance to allow for improvement and adaptation. 
Specific guidance is needed to ensure that the analysis is performed consistently across sites and site 
managers. As stated in our previous letters, we would like to see Ecology develop a method for tracking 
progress made on addressing disparities. If progress is not being made, we believe the guidance should 
be updated. 
 

We believe the current language, “Effects may be health, social, cultural or economic,” should be 
strengthened to ensure the wide range of effects are considered across all investigations. Additionally, 
effects of sites need to be considered for ALL impacted communities, even if that community does not 
live in the same census tract. This is particularly important for Usual and Accustomed areas of Tribes. We 
also support the inclusion of the term “public health impacts” as it reiterates that cultural, economic, and 
social factors are part of human health. We recommend including a clear definition of the term.  
 

2. Do you have any concerns with being able to conduct the required investigation?  
 

We firmly believe guidance is needed on how to conduct a cumulative impacts analysis. With the draft 
rule and the guidance referred to here, there is no clarity on what factors are considered in this type of 
analysis. 
 

3. Should cumulative impacts on a highly impacted community be considered when assessing the effects 
of a site? If so, should only existing and available information about such impacts be considered?  

 

Yes, cumulative impacts should be considered when assessing the impacts of a site. While recognizing the 
limitations of these investigations and the need to keep the process moving towards final cleanup, we are 
concerned about limited investigation into the effects on HICs to just existing and available data. This 
could lead to some significant blind spots and overlook important communities and factors in data poor 
areas.  
 

We recognize that the cumulative impacts analysis is not intended to be a full research project, however 
we do have concerns that there may be a lack of readily available data for some sites. A lack of available 
and existing data should not prevent a cumulative impacts analysis from being conducted. It is important 
that these investigations meaningfully affect the FS outcomes.  
 

Outreach and public participation could be one way to help fill important data gaps. We recommend an 
open public comment period early in the process to collect concerns from the public, including who and 
what should be included in this investigation of HICs. This would allow information to be collected even if 
there is limited data available including exposure pathways and community effects. Public participation 
and outreach should be required as part of the investigation.  
 
Remedial investigation – ecological evaluations  
 

When should a terrestrial ecological evaluation (TEE) be conducted during the remedial investigation and 
feasibility study (RI/FS)? Do you think the current rule should be changed or clarified? In particular:  
 

1. Is it appropriate to defer ecological evaluations until after the completion of human health evaluations 
and the selection of a preferred cleanup action alternative that is protective of human health (i.e., 
phase the RI/FS)?  
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TEE should be done side by side with human health evaluations. MTCA is tasked with the protection of 
both environmental and human health. The current evaluation for ecological systems does not fairly 
weigh environmental protection in the process. Additionally, conducting a TEE simultaneously with the 
human health evaluation may provide additional benefits and protection to human health from chronic 
exposure levels, potential for bioaccumulation, and permanence of the cleanup action. 
 

2. Is it appropriate to base ecological evaluations on the conditions anticipated to exist after a cleanup 
based on protection of human health?  
 

It does seem appropriate to base ecological evaluations on the conditions anticipated to exist after a 
cleanup based on protection of human health; however, we have several concerns over how ecological 
evaluations are conducted and considered in the MTCA process to ensure that both the environment and 
human health are protected. While the ecological conditions are dictated by what the future uses of the 
site will be, the ecological value of the site should be evaluated early in the process to see what ecological 
habitats and functions could be restored so that a cleanup can be designed around the ecological uses 
being incorporated and be properly accounted for in the DCA. For example, if there is a site nearby a 
salmon bearing creek, it seems more ideal to include a creek buffer in the cleanup plans rather than 
adding in a little patch of habitat afterwards to meet whatever local ordinances are required. Shifting the 
incorporation of the TEE earlier in the process would have added environmental health protection 
benefits that may otherwise be overlooked. We would like to see something similar to NOAA’s Damage, 
Assessment, Remediation, and Restoration Program (DARRP) included in MTCA. 
 
Beyond the prompts outlined by Ecology, we have concerns about remedial investigations in general. 
Under draft RI Workplans, there is a footnote stating, “For RI work plan, eliminated requirement to 
identify likely cleanup levels. A preliminary conceptual site model is still required. Proposed cleanup levels 
must be identified during the RI.” Then, the draft rule goes on to say that you must identify “Cleanup 
action alternatives that are likely to be considered in the feasibility study.” It strikes us that by removing 
this step, you are giving whoever writes the RI too much room to determine the fate of the cleanup, 
because the cleanup alternatives determine how much contamination is left over. The cleanup alternative 
should be determined by the required cleanup level, not the other way around. 
 
Feasibility study – applicability  
 

Is the draft rule clear as to when a feasibility study is not required? 
 

Yes. However, we have concerns over the continued use of model remedies. What processes are in place 
to ensure that model remedies are consistent with the best available- and emerging science? 
 
Feasibility study – procedural steps  
 

Do you have any concerns with the steps for how to conduct a feasibility study specified in the draft rule? 
In particular:  
 

1. Does the draft rule strike the right balance between what is specified in rule (certainty and direction) 
versus guidance (flexibility and adaptability)?  

 

Our responses to the other questions outlined in this letter should answer this prompt, but please reach 
out to us if we can provide further clarification. 
 

2. Do the steps inappropriately constrain how a study may be conducted?  
 

No. 
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3. Did we omit or obscure any step in the study?  
 

We believe mitigating impacts on HICs should be included in the goals for each step to ensure equity is 
more than a sidebar consideration. See our comments for Section 360 Question 4 for more information. 
 
Feasibility study – Consideration of cleanup action expectations in Section 370  
 

Do you have any concerns with how Ecology’s expectations for cleanup actions in Section 370 must be 
considered in the feasibility study and how any non-conformance must be documented in the report? 
 

To meaningfully address this question, we request clarification from Ecology on the circumstances under 
which non-conformance is acceptable? Further, the following statement from the background 
information provided leaves us with some concerns: “In the draft rule, Ecology clarified the use of its 
expectations for cleanup actions in the feasibility study. The expectations represent the likely results of 
the study.” While we acknowledge that site managers and consultants must often rely on their best 
professional judgement, the results of the FS should be objective, and independent of what the site 
manager, consultant, or PLP believes what they will likely be.  
 
Feasibility study – Reporting hazardous substances eliminated or remaining behind  
 

Do you have any concerns with requiring that this information, which is necessary to conduct the study, 
be included in the report? 
 

We support the inclusion of this information in the FS. 
 
Regulatory impacts  
 

The considerations in the draft rule given to climate change and resiliency, and to ensuring HICs are not 
left with the burdens of contaminated sites will protect economic investments and cleanup actions much 
longer into the future than the current rule, all while protecting public health. When we have healthy 
communities, they can thrive and drive economic development. These economic benefits should be 
adequately considered. 
 
 

Questions on WAC 173-340-360: Requirements for cleanup actions 
 

General 
 

Under “non-permanent groundwater cleanup action” it says: “If the release impacts water users, provide 
an alternate water supply or treatment.” Water users needs to be defined, and should include 
populations that depend on water for subsistence fishing and ceremonial purposes. Impacts also needs to 
be defined. 
 
Applicability – sediment sites and cleanup units  
 

For sediment sites and cleanup units, does the draft rule sufficiently clarify that both rules apply? 
 

Yes, the preliminary draft rule language clearly states that for contaminated sites that have a release or 
threatened release to sediments, both MTCA and Sediment Management Standards rules apply. 
 
Requirements – reorganization  
 

Do you have any concerns with how the draft rule restructures the list of requirements? 
We support the general restructuring, but recommend the following revisions: 
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Under section 173-340-360(3)(a)(v) (Provide resilience to climate change impacts that have a high 
likelihood of occurring and severely compromising its long-term effectiveness;), “high likelihood” is a 
subjective term that will need to be defined. 
 

Similarly, under 173-340-360(3)(a)(vii), “reasonable restoration time frame” is subjective and needs to be 
defined. 
 

Under 173-340-360(3)(d)(i), during a cumulative impacts analysis, site managers should be able to collect 
more data when needed so that data poor sites do not lead to continued disproportionate burden to 
highly impacted communities. See comments on HICs for more information. 
 
Requirements – climate resilience  
 

1. Is it appropriate to include climate change resilience as both a general (absolute) requirement for 
cleanup action alternatives, and in the long-term effectiveness (comparative) criterion in the 
disproportionate cost analysis?  

 

Including climate change resilience as an absolute requirement for cleanup action alternatives is very 
appropriate – increased storm surges, storm frequency, and rising sea levels will undoubtedly impact 
contaminated sites, especially along marine waterfronts. Incorporating climate change resiliency into the 
cleanup action alternatives is vital to ensure the remedy remains protective of human and environmental 
heath, and to protect the monetary investments made to complete the cleanup action. 
 

We need further clarification on what is meant by including climate change resilience as a “comparative 
criterion in the disproportionate cost analysis [DCA].” We are concerned this is alluding to a talking point 
that has been reiterated many times at MTCA meetings – that doing a complete, robust cleanup is too 
costly in terms of actual expenses, and in terms of the climate impacts of conducting the cleanup action 
itself. We’d like to reiterate the importance of incorporating environmental justice and equity in the 
current rulemaking process. The current system for conducting cleanups has led to a disparity in the 
location of MTCA sites - 56 percent of MTCA sites are located in low-income communities and 46 percent 
are located in communities of color, despite these communities only making up a fraction of the state 
population. The communities located near MTCA sites are not the ones responsible for the 
contamination, yet they bear the burden of the health, social, and economic impacts. Those communities 
also have the lowest contributions to - but bear the worst impacts from - climate change. It is a false 
narrative to say that we should do a less protective cleanup because of the potential climate impacts to 
the community, and should never be used as a criterion for not conducting a more protective, resilient 
cleanup. The community itself should always be consulted with to determine what cleanup actions are 
best suited for their needs. 
 

2. Is it appropriate to also include a separate expectation regarding climate change resilience in WAC 173-
340-370?  

 

Yes. 
 
Requirements and expectations – environmental justice  
 

1. Which of the following approaches is preferable: 
a. As specified in the draft rule, make equity a factor that must be considered when evaluating the 

existing requirements in Section 360 (such as whether an alternative is protective or whether the 
restoration time frame is reasonable) and create an equity expectation in Section 370?  

b. Make equity a separate, stand-alone requirement that must be evaluated in Section 360?  
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We recommend including equity considerations in both approaches, as part of the evaluation of existing 
requirements in the DCA and as a stand-alone requirement in Section 360. It will be important to have a 
thorough understanding of the equitable distribution of benefits and burdens achieved by a stand-alone 
requirement. For example, equity must be considered in evaluating other components of the cleanup 
action, including whether an alternative is protective (Section 360(5)(d)), whether the restoration time 
frame is reasonable (Section 360(4)), and whether the cleanup action uses permanent solutions to the 
maximum extent practicable (Section 360(5)). A separate standalone evaluation may help inform the 
other evaluations, but equity considerations should be required in each step to ensure the entire process 
is equitable.  
 

During the DCA webinar on July 22, Ecology staff described that they envisioned that equity would be 
incorporated in each component of the DCA criteria. We support that interpretation, but believe more 
clarification is needed in the rule language to ensure this happens. 
 

2. What burdens should be considered when assessing the burdens of an alternative – health, social, 
cultural, economic?  

 

Given that social, cultural, and economic impacts all have significant implications on an individual’s 
health, we believe they should all be considered when assessing the burdens and benefits of an 
alternative. Previously, Ecology staff introduced the term “public health impacts.” We support the 
inclusion of that term since it emphasizes that all of these factors are part of human health, one of the 
core pillars of MTCA. If Ecology decides to include that term again, we recommend providing a clear 
definition that ensures health, social, cultural, economic, and other impacts are all included. 
 

3. Do you have any concerns with being able to analyze cumulative impacts on a highly impacted 
community when assessing the effects of an alternative?  

 

Given that we are not practitioners, we cannot comment directly on this. However, we would like to voice 
our support for requiring a cumulative impacts analysis given the implications of cumulative impacts on 
human health. We believe that Ecology will need to provide detailed guidance for the cumulative impacts 
analysis to ensure consistency across sites and site managers. See comments below on guidance for more 
information. 
 

We would also like to reiterate our concerns that only relying on existing and available data for the 
cumulative impacts analysis may leave out important factors in data poor areas and/or ignore different 
types of knowledge that is important to the community. For example, it may not be formally documented 
that people fish in an impacted area and only relying on existing and available data may leave that 
important consideration out. We therefore strongly advocate for an early public comment period to be 
required as part of this step to collect data directly from the impacted community. See additional 
comments above in Section 350 Q8.  
 

4. Do you have any concerns with being able to consider equity in the feasibility study?  
 

See comments above. 
 

5. What type of expertise do you think is needed to consider equity in the feasibility study?  
 

It is imperative that input from affected communities is required in the feasibility study. Site managers, 
consultants, nor Potentially Liable Persons will be able to characterize the impact of a site or a cleanup 
alternative without consulting with the community directly. A public input component must be required 
before the feasibility study is complete so that it is able to inform this part of the feasibility study. 
 
 

MTCA Cleanup Rule, Chapter 173-340 WAC, First Rulemaking (2019–21) 
Stakeholder & Tribal Advisory Group (STAG) comments on preliminary draft rule changes 
Received August 4, 2020, by the Washington State Department of Ecology

https://www.ezview.wa.gov/site/alias__1988/37514/default.aspx 9



6. What type of guidance should Ecology develop for considering equity? What expertise or other 
resources does Ecology need to develop such guidance?  

 

Because equity considerations will be new to most practitioners, we believe a lot of guidance will be 
needed. In particular, guidance will be needed for the cumulative impacts analysis and equity 
incorporation in the DCA.  
 

We believe a clear method for how Ecology plans to measure the degree to which the benefits and 
burdens of the preferred cleanup action alternative are equitable distributed must be outlined in 
guidance. As currently written, it is unclear how Ecology plans to determine if these expectations are met. 
Guidance will be important to ensure consistency across sites. 
 

We also believe guidance is needed for Section 360(5)(d)(iv) on “Consideration of Public Concerns.” Public 
input is integral to the MTCA process and we would like to see more clarity and guidance for how public 
concerns are being incorporated and addressed. The public should be consulted for their expertise on 
how they interact with a site and should be viewed as a resource.  Tribes that utilize the land, water, or 
resources near the site should also be consulted for guidance early in the process. 
 

We recommend Ecology consult with the Washington Department of Health on best practices and 
methods for conducting investigations with the public. Ecology should also utilize the WA Environmental 
Health Disparities Map as a resource to identify cumulative impacts. We would be happy to have follow 
up conversations about resources if Ecology staff is interested. 
 

To adequately consider equity and meaningful engage with impacted communities, it is necessary to have 
grant support available for individuals, not just community groups who may receive Public Participation 
Grant funding. Ecology should budget in funds to compensate community members and Tribes for their 
consultation and time. It is a best practice to do so and will help build capacity for groups to participate. 
 
Disproportionate cost analysis – applicability  
 

Is the draft rule clear as to when a feasibility study is not required? 
 

No. This section seems to read that if there is a permanent cleanup action alternative selected, then no 
DCA is needed. By itself, it also is unclear if it pertains to only Ecology-supervised cleanups or all cleanups.  
 
Disproportionate cost analysis – procedures / steps  
 

Do you have any concerns with the steps for how to determine whether a cleanup action alternative uses 
permanent solutions to the maximum extent practicable or how to use a disproportionate cost analysis to 
make that determination?  
 

There is a lot of room for interpretation in the draft rule, so policy guidance will be important to ensure 
that the same means are used between sites to determine the preferred alternative for the cleanup 
action. What role will the STAG play in drafting policy guidance documents? 
 
Disproportionate cost analysis – consideration of qualitative benefits / weighting  
 

Does the draft rule provide sufficient assurance that: 
1. Best professional judgement must be applied consistently when conducting a disproportionate cost 

analysis?  
 

No, we do not believe there is sufficient assurance in the draft rule language to ensure consistency across 
sites when using best professional judgement. 
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2. The basis for judgements, including weightings, must be documented and supported by reasoned 
arguments?  

 

No, we do not believe there is sufficient assurance in this language. During the DCA webinar, Ecology staff 
shared that there are limited requirements for how the DCA is conducted. For example, there is no 
requirement for how criteria are ranked or weighted. We are concerned that the language as written is 
too vague and biased towards the cheaper (and less protective) alternative. We would like to see more 
clarity and specifics in the rule to ensure consistency across sites and believe guidance is needed to clarify 
how weighting and ranking should be done.  
 

If additional requirements or conditions for professional judgement during the remedy selection process 
are needed, what might these be, and should these be provided in rule or in guidance?  
 

While we understand the need for the use of best professional judgement in many scenarios across site 
cleanups, we are very concerned about inconsistencies across sites when performing a DCA, especially 
given that the DCA can be the deciding factor in the final cleanup remedy chosen. The practice of using 
both quantitative and qualitative methods to compare the costs and benefits of a cleanup action, coupled 
with using best professional judgement, will inherently undervalue ecosystem services. Because Ecology 
has no method to monetize ecosystem services, but can easily tally the costs to the PLP for cleanup - 
finite costs like labor, construction equipment, and mileage, for example, will always be overrepresented 
in a DCA.  
 

We also understand that the exercise of monetizing ecosystem services, as well as improvements in 
public health, is time consuming and costly. These barriers should not however, be used as a reason to 
not perform the most accurate DCA possible. Can Ecology complete this task using something similar to a 
model remedy? – use known factors and costs to plug in values to come up with a more complete picture 
of the benefits provided by a properly functioning, healthy ecosystem? Earth Economics is a local 
consulting firm that commonly performs these types of evaluations, and would be a good resource to 
consult with on how to overcome some of these barriers. 
 
Disproportionate cost analysis – test – “substantially exceed”  
 

1. Should the word “substantially” be re-introduced before the word “exceed” in the disproportionate 
cost analysis test to reflect the high degree of uncertainty and use of professional judgment in the 
analysis?  

2. Does Ecology need to provide additional guidance regarding uncertainty and the role of professional 
judgement when conducting a disproportionate cost analysis?  

 

To answer both of these questions: More guidance is needed. “Substantial” is a subjective term. It should 
be clear how “substantially exceeds” is different from “exceeds.” As written, there is still a lot of room for 
interpretation and a lack of consistency in interpretation across sites. 
 
Disproportionate cost analysis – criteria – cost – descriptions  
 

Does the draft rule adequately describe the types of construction and post-construction costs that need 
to be identified and considered in the disproportionate cost analysis? 
 

To better answer this question, we need more clarity on what the term “redevelopment” means. Has this 
been an issue in the past that Ecology is trying to address with this rule update? 
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Disproportionate cost analysis – criteria – cost – design life and replacement costs  
 

Should the draft rule specify a standard design life for cleanup action components necessary for removing 
or treating contaminants or for controlling contaminants remaining on site to protect human health and 
the environment? If so, what would be a realistic timeframe? 
 

Components should be selected for their resiliency and sustainability over time, so they do not have to be 
replaced, even if this means more upfront costs. No component should be selected assuming it will fail if 
other, more sustainable alternatives are available.  
 
Disproportionate cost analysis – criteria – cost – discounting future costs  
 

We do not have any comments on this section at this time. 
 
 

WAC 173-340-370 Expectations for cleanup actions 
 

We agree with and support the added expectations for the equitable distribution of costs and benefits 
from MTCA work, and for the added expectation that cleanup remedies will be resilient to climate 
change. 
 
 
Thank you for the opportunity to provide comments on this rulemaking process, for responding to our 
requests for more information, and for your flexibility in deadlines for comment submittals. We 
appreciate this process and look forward to making MTCA a more equitable, protective rule for our 
communities and our environment. 
 
Sincerely, 
 
Erin Dilworth, Citizens for a Healthy Bay 
James Rasmussen, Duwamish River Cleanup Coalition 
Eleanor Hines, RE Sources 
Michelle Chow, Washington Environmental Council 
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