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Clint,

Attached, please find comments regarding sections 350 through 370.  Apologies they’re a couple
days late – I’d actually finished them early and meant to mull them over a day, and then forgot to
send them in.

Thank you again for the opportunity to participate!

John McCorkle

Principal
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SLR International Corporation, 811 First Avenue, Suite 500, Seattle, WA 98104   
206 510 2736            slrconsulting.com 


July 30, 2020 


Via E-mail 


Clint Stanovsky 
Cleanup Rulemaking Lead 
Toxics Cleanup Program – Policy and Technical Support Unit 
Washington State Department of Ecology 
Clinton.stanovsky@ecy.wa.gov 


Re: MTCA Cleanup Rule – Stakeholder & Tribal Advisory Group (STAG) Comments on Preliminary 
Draft Rule Changes - Sections 350, 360, and 370 


Dear Mr. Stanovsky, 


Thank you for the opportunity to provide these comments on the preliminary draft rule changes for
Sections 350 (Remedial investigation and feasibility study), Section 360 (Selection of cleanup actions), and
Section 370 (Expectations for cleanup action alternatives). Ecology’s efforts to provide clarity, consistency,
and efficiency to these sections and to require consideration of environmental justice are appreciated.  
The materials and presentations made by the agency have been very useful in understanding the
preliminary draft changes.


SECTION 350 – REMEDIAL INVESTIGATION AND FEASIBILITY STUDY 


In general, the changes proposed by Ecology appear to successfully meet Ecology’s stated objectives of
updating outdated portions of the rule, clarification, improved integration with other applicable rules, and
language alignment.  Ecology has asked for feedback on several specific questions as follows:


Ecology Questions and Responses 


Ecology Question 1a.  Do you support the use, as appropriate, of administrative cleanup units 
within a site to facilitate site investigations and cleanups? 


Certainly.  The use of administrative cleanup units is consistent with CERCLA and other cleanup regulations 
and has been a part of effective, appropriate cleanups throughout my career.  It is a useful way of tackling 
complex facilities and projects. 
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Ecology Question 1b.  If sites are separated into administrative cleanup units, do you have any 
concerns with how the cumulative impacts off the site or cleanup are considered? 
 


Generally speaking, when dealing with complex facilities with multiple sites or decision units, it has been 
relatively simple to develop site conceptual models to evaluate cumulative risk and impacts to receptors 
off the site. 
 
However, there are two elements that Ecology should consider when developing rule language for this 
issue.  The first is that the intent of separating sites into administrative cleanup units should be to simplify, 
conceptually, a complex facility – not to create redundant forms and items to check off, which would 
lengthen remedy timelines and add unnecessary costs to cleanups.  The language should indicate that, 
where appropriate, administrative requirements should be combined effectively.  The second item is to 
limit changes to decision units – I have too often seen a forty-year CERCLA site with different 
administrative units change multiple times over the course of the remedy, renaming units and reorienting 
them, which creates confusion and in some cases contamination can get “lost” in the shuffle.  There 
should be clear guidance from Ecology as to when administrative cleanup units are appropriate and how 
they should be developed, what specific instances would merit a change, and appropriate ways of 
documenting that change. 
 


Ecology Question 2.  For sediment sites and cleanup units, does the draft rule sufficiently clarify 
that both rules apply? 
 


Yes, the draft rule is clear. 
 


Ecology Question 3.   
For independent remedial actions, does the draft rule sufficiently clarify: 


• Whether the substantive requirements of this section apply (i.e., those that govern the 
sufficiency of the remedial investigation or feasibility study)? 


• Whether the administrative requirements of this section apply (i.e., those that govern 
reporting, review and approval, and public involvement)? 


If more specific direction is needed, should it be included in the rule or in guidance from Ecology? 
If in rule, should it be included in this section or in Section 515?   
 


The way the draft rule is currently framed, it could be easy to see the language in 173-340-350(3) and 
(4)(b) as an “off-ramp” to the other requirements of Section 350.  Section 515 should be revisited to 
highlight the substantive requirements in Section 350 that are applicable; as it does already with Section 
440. 
 


Ecology Question 4.  Does the draft rule provide adequate flexibility to avoid unnecessary 
investigations of the site and studies of cleanup action alternatives? 
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The language in the draft rule does appear to provide adequate flexibility to enable avoidance of 
unnecessary and redundant investigations and studies. 
 


Ecology Question 5.  Do you have any concerns with the changes in draft rule for investigating 
the vapor intrusion pathway? 
 


No, this has consistently been implemented as a requirement for many years.  I understand that Ecology 
is proceeding with development of updated Vapor Intrusion guidance; this effort, along with the current 
Technical Memoranda, will be critical due to an inconsistent understanding within the agency and industry 
of appropriate vapor intrusion investigation approaches and requirements. 
 


Ecology Question 6a.  Does the draft rule adequately specify what information should be 
collected during the remedial investigation to evaluate the resilience of cleanup action 
alternatives to the impacts of climate change? 
 


Generally the draft rule specifies the appropriate information.  I would encourage the agency to specify  
potential increases in flooding frequency and floodplain maps to the list of relevant characteristics; I have 
had clients in two instances have remedial efforts set back significantly due to 100-year flood events (that 
are happening with much greater frequencies).  It is already specified in Ecology’s 2017 Adaptation 
Strategies for Resilient Cleanups guidance document, but it should be included given the level of specificity 
that exists in the draft. 
 


Ecology Question 6b.  Did Ecology strike the right balance between what is specified in rule 
versus guidance? 
 


The level of specificity in this section is unusual for the rule; however, it appears to be appropriate. 
 


Ecology Question 6c.  Is any additional guidance needed, including definitions of terms? 
 


The 2017 guidance document is generally sufficient. 
 


Ecology Question 7a.  Did Ecology strike the right balance between what is specified in rule 
versus guidance? 
 


While Ecology has issued guidance on the definition of “highly impacted communities” in loan and grant 
guidance and in the handout provided to STAG members, there is no guidance that is intuitively linked to 
the cleanup rule.  Ecology should ensure that such guidance is available before finalizing the rule or 
otherwise provide reference to existing guidance.  However, assuming this is the case, this definition 
appears to strike the right balance. 
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Ecology Question 7b.  Should any other populations be identified explicitly in the rule? 
 


I am not aware of other populations that should be explicitly identified in this definition. 
 


Ecology Question 8a.  Does the draft rule strike the right balance between what is specified in 
rule (specificity) versus guidance (flexibility and adaptability)? Should anything else be specified 
in rule? 
 


Generally the new language does strike a good balance; however, requiring a “cumulative impacts 
analysis” is too specific for rule and should be part of guidance, with specific triggers and explicit 
requirements.  Such an analysis can be cumbersome and require a significant amount of cost and effort 
to complete, and for sites that are not complex and have limited impacts to air or water, it should not be 
a requirement, or a simplified version should be specified.  This is of particular import given the current 
lack of guidance from Ecology as to how to conduct such an analysis. 
 
Perhaps Ecology would benefit from looking at the rule language established for the Terrestrial Ecological 
Evaluation; which includes the requirement for sufficient information to determine potential impacts, but 
has off-ramps for “exclusions” if certain minimum requirements are met that demonstrate a lack of 
impacts, and one for a “simplified” evaluation in other instances. 


 
Ecology Question 8b.  Do you have any concerns with being able to conduct the required 
investigation? 
 


My greatest concern is a lack of specific guidance currently available from Ecology as to what steps and 
information while be required.  Without that information, it is impossible to know what the expectations 
will be and whether there should be concern about the ability to conduct the investigation. 


 
Ecology Question 8c.  Should cumulative impacts on a highly impacted community be considered 
when assessing the effects of a site? If so, should only existing and available information about 
such impacts be considered? 
 


It should be an important part of the conceptual site model to understand what the cumulative impacts 
might be to a highly impacted community.  If existing and available information is insufficient to evaluate 
the impacts, alternate means of gathering the information needed should be considered. 
 


Ecology Question 9.  When should a terrestrial ecological evaluation be conducted during the 
remedial investigation and feasibility study (RI/FS)? Do you think the current rule should be 
changed or clarified? In particular:  
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• Is it appropriate to defer ecological evaluations until after the completion of human 
health evaluations and the selection of a preferred cleanup action alternative that is 
protective of human health (i.e., phase the RI/FS)?  


• Is it appropriate to base ecological evaluations on the conditions anticipated to exist 
after a cleanup based on protection of human health? 


 
The Terrestrial Ecological Evaluation should be part of development of a site conceptual model, conducted 
during the RI phase of the investigation and not after the selection of a preferred alternative.  If it is not 
conducted, then there is a chance that a complete receptor pathway may exist that is not considered 
during remedy selection.  It should not be appropriate to defer evaluations until after the selected 
remedy.  It would be appropriate to base ecological evaluations on the conditions anticipated to exist 
after a cleanup based on protection of human health, only in considering whether or not the remedy also 
is protective of ecological health; similar to how human health is considered in remedy selection. 
 


Ecology Question 10.  Is the draft rule clear as to when a feasibility study is not required? 
 


Yes, the draft rule is clear. 
 


Ecology Question 11.  Do you have any concerns with the steps for how to conduct a feasibility 
study specified in the draft rule? In particular: 


• Does the draft rule strike the right balance between what is specified in rule (certainty 
and direction) versus guidance (flexibility and adaptability)?  


• Do the steps inappropriately constrain how a study may be conducted?  
• Did we omit or obscure any step in the study? 


 
The reworked framework and language regarding procedural steps in the rule appears consistent with my 
experience of how they are currently conducted as a best practice.  It strikes an appropriate balance 
between specifics and flexibility, and is detailed enough to identify the appropriate broad steps in a 
feasibility study. 
 


Ecology Question 12.  Do you have any concerns with how Ecology’s expectations for cleanup 
actions in Section 370 must be considered in the feasibility study and how any non-conformance 
must be documented in the report? 
 


No.  The draft rule language is very clear (and appears redundant in the case of 173-340-350(7)(c)(iv)). 
 


Ecology Question 13.  Do you have any concerns with requiring that this information, which is 
necessary to conduct the study, be included in the report? 
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173-340-350(7)(d)(v)(D) indicates that the estimated time frame of removal or treatment occurrence be 
specified in the report.  This time frame can be very challenging to predict and should not be a requirement 
specified in rule, but instead should be suggested in guidance “where appropriate”.  There can be many 
reasons, such as funding availability or pandemic, that can impact when a remedial action will commence 
or end, and the same factors can also influence the duration of treatment.  Even providing an estimate 
can be problematic if a claim or other legal action is potentially associated with a project (which includes 
many cleanup projects). 
 
 
Ecology Questions about Regulatory Impacts 
 


a. What, if any, economic effects might the following changes to the remedial investigation and 
feasibility study requirements have on you or your constituents:  


i. Investigation of climatological characteristics that are likely to affect the 
resilience of cleanup action alternatives?  


ii. Investigation of whether and how highly impacted communities may be affected 
by a site?  


iii. Other changes to WAC 173-340-350?  
 
The requirements to investigate climatological characteristics and highly impacted communities could add 
significant cost to remedial investigations.  While these elements should be included in rule, there should 
be consideration given in guidance to ensure that appropriate amounts of information are collected, and 
not require costly studies when they are not appropriate.  Ecology should provide a clear framework and 
expectations in guidance, ensuring scalability, with “off-ramps” similar to the Terrestrial Ecological 
Evaluation’s “exclusions” and “simplified evaluations” to reduce the cost burden on the community and 
parties conducting cleanup. 
 


b. Can you identify a less burdensome regulatory approach to implement the draft rule changes 
that complies with statutory requirements?  


 
Please see the above response in regard to suggestions for guidance. 
 


c. Would the draft rule changes have a disproportionate impact on small businesses or local 
governments?  


 
The new requirements to review climatological characteristics and highly impacted communities could add 
significant cost to relatively simple sites if not handled in a way that is appropriately scalable as discussed 
above.  This would disproportionately impact small businesses and local governments alike. 
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d. Would the draft rule changes provide an advantage or disadvantage to Washington businesses 
compared to businesses in other states? 


 
There is a significant amount of uncertainty and vagueness in the rule in regards to both the investigation 
of climatological characteristics and highly impacted communities.  Until guidance is developed, it is 
difficult to say if the rule changes would provide an advantage or a disadvantage to Washington businesses 
compared to other states.  
 
One thing that is clear is that it is vital that Ecology ensure timely development of guidance (to be released 
concurrently with any new final rule – if not fully-vetted guidance, then at least interim technical 
memoranda), or Washington businesses and communities are likely to incur a significant amount of 
unnecessary time and cost spinning their wheels to meet the new requirements without clear 
expectations.  See above in regard to suggestions for guidance to minimize any disadvantage to 
Washington communities and businesses. 
 


SECTION 360  – REQUIREMENTS FOR CLEANUP ACTIONS 


In general, the targeted changes proposed by Ecology appear to successfully meet Ecology’s stated 
objectives of incorporating environmental justice as a factor in selecting a remedy.  Ecology has asked for 
feedback on several specific questions, as follows: 
 
Ecology Questions and Responses 
 


Ecology Question 1:   For sediment sites and cleanup units, does the draft rule sufficiently clarify 
that both rules apply? 


 
Yes, the rule language is clear. 
 
 Ecology Question 2:  Do you have any concerns with how the draft rule restructures the list of 


requirements? 
 


I have no concern with the way in which the draft rule restructures the requirement list; however, the 
wording around Action-specific requirements should be clarified to more directly state that those do not 
pertain to every cleanup action; only to those actions where the applicable portions of the rule are part of 
the selected remedy. 
 
Compliance monitoring (WAC 173-340-360(3)(a)(vi)) should be moved to Action-specific requirements.  
There are instances where confirmation samples would adequately address the permanence and 
completeness of the action and compliance monitoring would not be required. 
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Ecology Question 3a.  Is it appropriate to include climate change resilience as both a general 
(absolute) requirement for cleanup action alternatives, and in the long-term effectiveness 
(comparative) criterion in the disproportionate cost analysis? 
 


It is appropriate to include them in both sections, in the same way that protectiveness is included in both 
sections.  However, more information should be provided in guidance regarding how it should be 
evaluated effectively (in terms of time frame assessed – how many years should be considered?). 
 


Ecology Question 3b.  Is it appropriate to also include a separate expectation regarding climate 
change resilience in WAC 173-340-370? 
 


It is redundant, but I don’t believe the redundancy presents a significant challenge.  If anything, it is more 
appropriate in WAC 173-340-370 than in WAC 173-340-360(3); though it should certainly be maintained 
as an evaluation criterion. 
 


Ecology Question 4a.  Which of the following approaches is preferable:  
• As specified in the draft rule, make equity a factor that must be considered when 


evaluating the existing requirements in Section 360 (such as whether an alternative is 
protective or whether the restoration time frame is reasonable) and create an equity 
expectation in Section 370? 


• Make equity a separate, stand-alone requirement that must be evaluated in Section 
360? 


 
The first approach seems preferable.  It is difficult to say for certain without the promised Ecology 
guidance.  However, the equity evaluation as described to date appears to fit well within the existing 
requirements such as protectiveness and community concerns.  Making equity a separate requirement 
seems redundant at this time. 
 


Ecology Question 4b.  What burdens should be considered when assessing the burdens of an 
alternative – health, social, cultural, economic? 
 


Health should certainly be a substantial part of the consideration and is consistent with the language of 
the rule – this should be the primary consideration.  Economic and cultural considerations are likely less 
common, but still should be part of remedy evaluation. 
 


Ecology Question 4c.  Do you have any concerns with being able to analyze cumulative impacts 
on a highly impacted community when assessing the effects of an alternative? 
 


As described above, my primary concern with being able to conduct this analysis is establishing a clear, 
scalable set of expectations and procedures.  Placing the burden to develop these procedures on the party 
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conducting the cleanup, without clear expectations, will only increase the burden on the parties 
conducting cleanup and communities alike and will slow down cleanups in the state.  Clarity is absolutely 
critical and should be addressed prior to finalizing the rule requirements. 
 
Additionally, I am concerned about the level of effort required to complete this analysis – as noted, there 
should be off-ramps for further evaluation for simple sites and a way to document determinations of “no 
impact” clearly in an FS.  The required evaluation should be scalable to the size and complexity of the 
cleanup site; as smaller sites (such as a targeted excavation of several cubic yards behind a dry cleaner) 
would require dramatically less review and evaluation than an uplands/sediment site on the Duwamish. 
 


Ecology Question 4d.  Do you have any concerns with being able to consider equity in the 
feasibility study? 
 


See above, which applies to this question as well. 
 
Ecology Question 4e.  What type of expertise do you think is needed to consider equity in the 
feasibility study? 
 


Considerations of equity in a feasibility study could require many different types of expertise, in addition 
to the expertise of a remediation professional.  As in the example above, a complex site with impacts to 
sediments and surface water requiring remedy of the same media could potentially require cultural 
expertise and the ability to conduct natural resource damage assessments and complex economic 
evaluations – items that may not pertain to all sites.  This highlights the need for a tiered system of 
evaluation in the remedial investigation portion, which would then trigger specific evaluations and 
requirements in the feasibility study. 


 
Ecology Question 4f.  What type of guidance should Ecology develop for considering equity? 
What expertise or other resources does Ecology need to develop such guidance? 
 


Ecology must develop specific guidance for considerations of equity in both the RI and FS phases.  This 
guidance needs to be specific and set clear expectations for the type and amount of information that needs 
to be collected, appropriate for the size and scale of the site and potential remedial alternatives.  As 
described above, Ecology should evaluate a tiered approach to these considerations to ensure that the 
needs of the requirement are met without unnecessary time, effort, or resources, and present that 
approach in guidance.  This could include exclusions and simplified evaluations for the remedial 
investigation phase as well as for the feasibility study phase. 
 


Ecology Question 5.  Is the draft rule clear as to when a feasibility study is not required? 
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WAC 173-340-360(5)(b) should also specify that a feasibility study may not be required if a model remedy 
has been selected. 
 


Ecology Question 6.  Do you have any concerns with the steps for how to determine whether a 
cleanup action alternative uses permanent solutions to the maximum extent practicable or how 
to use a disproportionate cost analysis to make that determination? In particular: 


• Does the draft rule strike the right balance between what is specified in rule (certainty 
and direction) versus guidance (flexibility and adaptability)? 


• Do the steps inappropriately constrain how the analysis may be conducted? 
• Did we omit or obscure any step in the analysis? 


 
The steps outlined in the draft rule for determining whether a cleanup action alternative uses permanent 
solutions to the maximum extent practicable and how to use a disproportionate cost analysis to make the 
determination is clear and concise, and does appear to strike the appropriate balance between specificity 
and flexibility for rule.  I am eager to see the guidance on the subject; it will be critical to get that right to 
avoid confusion and ensure consistency. 
 


Ecology Question 7a.  Does the draft rule provide sufficient assurance that: 
• Best professional judgement must be applied consistently when conducting a 


disproportionate cost analysis? 
• The basis for judgements, including weightings, must be documented and supported by 


reasoned arguments? 
 


It does not provide assurance, but it does state both clearly.  The greater level of assurance will come with 
clear, concise, and specific guidance. 
 


Ecology Question 7b.  If additional requirements or conditions for professional judgement 
during the remedy selection process are needed, what might these be, and should these be 
provided in rule or in guidance? 
 


As noted above, the role of guidance will be critical.  The rule appears adequate for the purpose of rule, 
and additional requirements or conditions should not be specified here. 
 


Ecology Question 8a.  Should the word “substantially” be re-introduced before the word 
“exceed” in the disproportionate cost analysis test to reflect the high degree of uncertainty and 
use of professional judgment in the analysis? 
 


“Substantially” is still a subjective term and is essentially meaningless in a practical sense without the 
greater specificity that is apparently planned for guidance.  It should not be re-introduced here, as it is 
redundant with the term disproportionate as the PAC pointed out.  It does not specifically acknowledge 
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the uncertainty of the process – this could more clearly be handled in guidance.  For instance, the first 
example provided by Ecology in the July 22 webinar demonstrated two alternatives with relative 
proportional changes of less than 2% separation, and Ecology indicated that difference was “substantial,” 
while certain members of the STAG expressed confusion at that term as applied here.   
 


Ecology Question 8b.  Does Ecology need to provide additional guidance regarding uncertainty 
and the role of professional judgement when conducting a disproportionate cost analysis? 
 


Yes.  This should be discussed in guidance documents as noted above.  
 


Ecology Question 9.  Does the draft rule adequately describe the types of construction and post-
construction costs that need to be identified and considered in the disproportionate cost 
analysis? 
 


The draft rule does adequately describe these costs for rule as the language does not constrain 
consideration of other costs that may be specific to certain remedies. 
 


Ecology Question 10.  Should the draft rule specify a standard design life for cleanup action 
components necessary for removing or treating contaminants or for controlling contaminants 
remaining on site to protect human health and the environment?  If so, what would be a realistic 
timeframe? 
 


No, the draft rule should not specify a standard design life.  Different types of cleanup action components 
can have dramatically different effective lifespans, there are far too many types to list in rule, and new 
containment and construction technologies change faster than rule does.  It may be beneficial to include 
example design life estimates in guidance to prompt inclusion of these expectations in cost analysis. 
 


Ecology Question 11a.  Should the draft rule require the use of present worth analysis to 
estimate the present value of future costs in the disproportionate cost analysis? If so, under 
what circumstances? 
 


The draft rule should not require the use of present worth analysis but should indicate that it is optional.  
Present worth analysis can be an important consideration, but should not be a requirement as many sites, 
particularly less-complex and smaller sites, would not benefit from the analysis.   
 


Ecology Question 11b.  Should the rule specify what discount rates must be used in the present 
worth analysis? 
 


As noted above, the rule should not specify requirements for present worth analysis, though the current 
draft language provides a valuable option that should remain, at least in guidance if not in rule.  In my 
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experience, parties conducting present worth analysis occasionally have different discount and inflation 
rates based on their internal and accepted (and audited) accounting practices. 
 


Ecology Question 11c.  Do you have any concerns with the using the discount rates 
recommended by the U.S. Office of Management and Budget (OMB)? 
 


As previously indicated, while the discount rates recommended by the U.S. OMB are valuable options and 
good guidelines, they are not the only options and sometimes do not accurately reflect a particular party’s 
experience or accounting.  They are a good recommendation and I have used them on behalf of some 
clients, but the rule should not constrain parties from selecting other defensible rates as appropriate. 
 
Ecology Questions about Regulatory Impacts 
 


e. What, if any, economic effects might the following changes to the remedial investigation and 
feasibility study requirements have on you or your constituents:  


iv. Investigation of climatological characteristics that are likely to affect the 
resilience of cleanup action alternatives?  


v. Investigation of whether and how highly impacted communities may be affected 
by a site?  


vi. Other changes to WAC 173-340-360?  
 
The new requirements to investigate climatological characteristics and highly impacted communities and 
incorporate the information into the feasibility study is particularly concerning.  Without clear guidance of 
what Ecology’s minimum expectation will be, or a demonstration of a preferred, consistent approach for 
any portion of the process, investigations of this nature could be extremely costly and pose an undue 
burden on smaller, less complex sites.   
 
Based on my experience, both requirements should be part of a complete investigation and feasibility 
study.   However, it is impossible to gauge how much the cost could be without more information.  Indeed, 
it is impossible how much of a benefit such investigations would gain without more information from 
Ecology; but it is near certain that issuing a final rule without this guidance would result in slower cleanups, 
confusion, and substantial unnecessary cost to my constituents and other parties conducting cleanups.  It 
is possible that the additional cost would be a prohibitive burden for smaller sites and potentially larger 
ones, depending on whether or not Ecology is able to provide specific information on where to obtain the 
needed data, and procedures for how to treat the data in the feasibility study. 
 


f. Can you identify a less burdensome regulatory approach to implement the draft rule changes 
that complies with statutory requirements?  
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I would recommend consideration of the tiered model used by the agency to address investigation of and 
evaluation of ecological impacts to ensure appropriate, scalable information collection and use in remedy 
selection.  Many sites benefit from the Terrestrial Ecological Evaluation Exclusion option and the Simplified 
Terrestrial Ecological Evaluation to avoid spending unnecessary time and effort when a simple exercise can 
demonstrate adequate protection of ecological receptors.  An similar approach to highly impacted 
community evaluations would be less burdensome than requiring full cumulative impacts analysis and 
costly information-gathering exercises. 
 
Additionally, for both highly impacted communities and for climate effects, it is absolutely critical that 
guidance is released concurrent with any rule implementation and that the agency does not shift the 
burden of inventing process and approach to parties conducting cleanups, as has occurred in the past with 
disproportionate cost analysis and vapor intrusion requirements, for example.  Those examples resulted 
in substantial wasted effort and resources, with parties conducting investigations and analysis in good faith 
only to have those efforts rejected following agency review because of unclear expectations. 
 


g. Would the draft rule changes have a disproportionate impact on small businesses or local 
governments?  


 
If released without guidance and appropriate scalability, the draft rule changes will certainly have a 
disproportionate impact on small businesses and local governments. 
 


h. Would the draft rule changes provide an advantage or disadvantage to Washington businesses 
compared to businesses in other states? 


 
Please see the concerns noted above.  If not addressed, the draft rule changes would certainly provide a 
disadvantage to Washington businesses compared to businesses in other states. 
 
 
GENERAL COMMENT REGARDING SECTION 360 
 
I am very disappointed that Ecology has not addressed in rule an issue that has been repeatedly brought 
up by STAG and in prior comments during scoping activities in 2018 and before:  Explicit inclusion of an 
evaluation of the net environmental impacts and sustainability of remedial alternatives during the 
feasibility study, including emission of greenhouse gasses.  Such an evaluation is required for many capital 
and construction projects around the state of Washington and elsewhere, but has not been widely used 
for cleanup projects. 
 
There is abundant guidance and many resources readily available from EPA and organizations such as the 
Sustainable Remediation Forum and the Interstate Technology and Regulatory Council that demonstrate 
how to do conduct such an evaluation.  In my experience, however, these approaches have not been 
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included in Washington cleanups despite acceptance elsewhere.  Incorporation of these approaches would 
enable a better understanding of the actual environmental benefit achieved by a remedial action.  
Conversely, omitting this step obscures the negative environmental effects some cleanups can have 
relative to the incremental benefit they achieve toward protecting human health and the environment for 
this and future generations.  Inclusion of this step in the feasibility study (perhaps as part of the 
consideration of public concerns criteria) would further emphasize reuse/recycling/destruction outcomes, 
reduce reliance on offsite disposal where contaminants are simply moved from one contained location to 
another location, and provide for a more holistic approach to cleanups; while not unduly constraining 
remedy selection. 
 
I very much appreciate the amount of time and effort that has gone into these draft rule changes and 
providing the opportunity for the STAG to weigh in at this stage. 
 
I am providing these comments in my role as a STAG member representing my firm and NAIOP; however, 
these comments should be taken as my own and may not necessarily represent the view of anyone else 
with SLR, nor necessarily those of NAIOP or any of its members. 
 
 
Sincerely, 
 
 
 
John H. McCorkle, CEP   
Principal   
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July 30, 2020 

Via E-mail 

Clint Stanovsky 
Cleanup Rulemaking Lead 
Toxics Cleanup Program – Policy and Technical Support Unit 
Washington State Department of Ecology 
Clinton.stanovsky@ecy.wa.gov 

Re: MTCA Cleanup Rule – Stakeholder & Tribal Advisory Group (STAG) Comments on Preliminary 
Draft Rule Changes - Sections 350, 360, and 370 

Dear Mr. Stanovsky, 

Thank you for the opportunity to provide these comments on the preliminary draft rule changes for
Sections 350 (Remedial investigation and feasibility study), Section 360 (Selection of cleanup actions), and
Section 370 (Expectations for cleanup action alternatives). Ecology’s efforts to provide clarity, consistency,
and efficiency to these sections and to require consideration of environmental justice are appreciated.  
The materials and presentations made by the agency have been very useful in understanding the
preliminary draft changes.

SECTION 350 – REMEDIAL INVESTIGATION AND FEASIBILITY STUDY 

In general, the changes proposed by Ecology appear to successfully meet Ecology’s stated objectives of
updating outdated portions of the rule, clarification, improved integration with other applicable rules, and
language alignment.  Ecology has asked for feedback on several specific questions as follows:

Ecology Questions and Responses 

Ecology Question 1a.  Do you support the use, as appropriate, of administrative cleanup units 
within a site to facilitate site investigations and cleanups? 

Certainly.  The use of administrative cleanup units is consistent with CERCLA and other cleanup regulations 
and has been a part of effective, appropriate cleanups throughout my career.  It is a useful way of tackling 
complex facilities and projects. 
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Ecology Question 1b.  If sites are separated into administrative cleanup units, do you have any 
concerns with how the cumulative impacts off the site or cleanup are considered? 
 

Generally speaking, when dealing with complex facilities with multiple sites or decision units, it has been 
relatively simple to develop site conceptual models to evaluate cumulative risk and impacts to receptors 
off the site. 
 
However, there are two elements that Ecology should consider when developing rule language for this 
issue.  The first is that the intent of separating sites into administrative cleanup units should be to simplify, 
conceptually, a complex facility – not to create redundant forms and items to check off, which would 
lengthen remedy timelines and add unnecessary costs to cleanups.  The language should indicate that, 
where appropriate, administrative requirements should be combined effectively.  The second item is to 
limit changes to decision units – I have too often seen a forty-year CERCLA site with different 
administrative units change multiple times over the course of the remedy, renaming units and reorienting 
them, which creates confusion and in some cases contamination can get “lost” in the shuffle.  There 
should be clear guidance from Ecology as to when administrative cleanup units are appropriate and how 
they should be developed, what specific instances would merit a change, and appropriate ways of 
documenting that change. 
 

Ecology Question 2.  For sediment sites and cleanup units, does the draft rule sufficiently clarify 
that both rules apply? 
 

Yes, the draft rule is clear. 
 

Ecology Question 3.   
For independent remedial actions, does the draft rule sufficiently clarify: 

• Whether the substantive requirements of this section apply (i.e., those that govern the 
sufficiency of the remedial investigation or feasibility study)? 

• Whether the administrative requirements of this section apply (i.e., those that govern 
reporting, review and approval, and public involvement)? 

If more specific direction is needed, should it be included in the rule or in guidance from Ecology? 
If in rule, should it be included in this section or in Section 515?   
 

The way the draft rule is currently framed, it could be easy to see the language in 173-340-350(3) and 
(4)(b) as an “off-ramp” to the other requirements of Section 350.  Section 515 should be revisited to 
highlight the substantive requirements in Section 350 that are applicable; as it does already with Section 
440. 
 

Ecology Question 4.  Does the draft rule provide adequate flexibility to avoid unnecessary 
investigations of the site and studies of cleanup action alternatives? 
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The language in the draft rule does appear to provide adequate flexibility to enable avoidance of 
unnecessary and redundant investigations and studies. 
 

Ecology Question 5.  Do you have any concerns with the changes in draft rule for investigating 
the vapor intrusion pathway? 
 

No, this has consistently been implemented as a requirement for many years.  I understand that Ecology 
is proceeding with development of updated Vapor Intrusion guidance; this effort, along with the current 
Technical Memoranda, will be critical due to an inconsistent understanding within the agency and industry 
of appropriate vapor intrusion investigation approaches and requirements. 
 

Ecology Question 6a.  Does the draft rule adequately specify what information should be 
collected during the remedial investigation to evaluate the resilience of cleanup action 
alternatives to the impacts of climate change? 
 

Generally the draft rule specifies the appropriate information.  I would encourage the agency to specify  
potential increases in flooding frequency and floodplain maps to the list of relevant characteristics; I have 
had clients in two instances have remedial efforts set back significantly due to 100-year flood events (that 
are happening with much greater frequencies).  It is already specified in Ecology’s 2017 Adaptation 
Strategies for Resilient Cleanups guidance document, but it should be included given the level of specificity 
that exists in the draft. 
 

Ecology Question 6b.  Did Ecology strike the right balance between what is specified in rule 
versus guidance? 
 

The level of specificity in this section is unusual for the rule; however, it appears to be appropriate. 
 

Ecology Question 6c.  Is any additional guidance needed, including definitions of terms? 
 

The 2017 guidance document is generally sufficient. 
 

Ecology Question 7a.  Did Ecology strike the right balance between what is specified in rule 
versus guidance? 
 

While Ecology has issued guidance on the definition of “highly impacted communities” in loan and grant 
guidance and in the handout provided to STAG members, there is no guidance that is intuitively linked to 
the cleanup rule.  Ecology should ensure that such guidance is available before finalizing the rule or 
otherwise provide reference to existing guidance.  However, assuming this is the case, this definition 
appears to strike the right balance. 
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Ecology Question 7b.  Should any other populations be identified explicitly in the rule? 
 

I am not aware of other populations that should be explicitly identified in this definition. 
 

Ecology Question 8a.  Does the draft rule strike the right balance between what is specified in 
rule (specificity) versus guidance (flexibility and adaptability)? Should anything else be specified 
in rule? 
 

Generally the new language does strike a good balance; however, requiring a “cumulative impacts 
analysis” is too specific for rule and should be part of guidance, with specific triggers and explicit 
requirements.  Such an analysis can be cumbersome and require a significant amount of cost and effort 
to complete, and for sites that are not complex and have limited impacts to air or water, it should not be 
a requirement, or a simplified version should be specified.  This is of particular import given the current 
lack of guidance from Ecology as to how to conduct such an analysis. 
 
Perhaps Ecology would benefit from looking at the rule language established for the Terrestrial Ecological 
Evaluation; which includes the requirement for sufficient information to determine potential impacts, but 
has off-ramps for “exclusions” if certain minimum requirements are met that demonstrate a lack of 
impacts, and one for a “simplified” evaluation in other instances. 

 
Ecology Question 8b.  Do you have any concerns with being able to conduct the required 
investigation? 
 

My greatest concern is a lack of specific guidance currently available from Ecology as to what steps and 
information while be required.  Without that information, it is impossible to know what the expectations 
will be and whether there should be concern about the ability to conduct the investigation. 

 
Ecology Question 8c.  Should cumulative impacts on a highly impacted community be considered 
when assessing the effects of a site? If so, should only existing and available information about 
such impacts be considered? 
 

It should be an important part of the conceptual site model to understand what the cumulative impacts 
might be to a highly impacted community.  If existing and available information is insufficient to evaluate 
the impacts, alternate means of gathering the information needed should be considered. 
 

Ecology Question 9.  When should a terrestrial ecological evaluation be conducted during the 
remedial investigation and feasibility study (RI/FS)? Do you think the current rule should be 
changed or clarified? In particular:  
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• Is it appropriate to defer ecological evaluations until after the completion of human 
health evaluations and the selection of a preferred cleanup action alternative that is 
protective of human health (i.e., phase the RI/FS)?  

• Is it appropriate to base ecological evaluations on the conditions anticipated to exist 
after a cleanup based on protection of human health? 

 
The Terrestrial Ecological Evaluation should be part of development of a site conceptual model, conducted 
during the RI phase of the investigation and not after the selection of a preferred alternative.  If it is not 
conducted, then there is a chance that a complete receptor pathway may exist that is not considered 
during remedy selection.  It should not be appropriate to defer evaluations until after the selected 
remedy.  It would be appropriate to base ecological evaluations on the conditions anticipated to exist 
after a cleanup based on protection of human health, only in considering whether or not the remedy also 
is protective of ecological health; similar to how human health is considered in remedy selection. 
 

Ecology Question 10.  Is the draft rule clear as to when a feasibility study is not required? 
 

Yes, the draft rule is clear. 
 

Ecology Question 11.  Do you have any concerns with the steps for how to conduct a feasibility 
study specified in the draft rule? In particular: 

• Does the draft rule strike the right balance between what is specified in rule (certainty 
and direction) versus guidance (flexibility and adaptability)?  

• Do the steps inappropriately constrain how a study may be conducted?  
• Did we omit or obscure any step in the study? 

 
The reworked framework and language regarding procedural steps in the rule appears consistent with my 
experience of how they are currently conducted as a best practice.  It strikes an appropriate balance 
between specifics and flexibility, and is detailed enough to identify the appropriate broad steps in a 
feasibility study. 
 

Ecology Question 12.  Do you have any concerns with how Ecology’s expectations for cleanup 
actions in Section 370 must be considered in the feasibility study and how any non-conformance 
must be documented in the report? 
 

No.  The draft rule language is very clear (and appears redundant in the case of 173-340-350(7)(c)(iv)). 
 

Ecology Question 13.  Do you have any concerns with requiring that this information, which is 
necessary to conduct the study, be included in the report? 
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173-340-350(7)(d)(v)(D) indicates that the estimated time frame of removal or treatment occurrence be 
specified in the report.  This time frame can be very challenging to predict and should not be a requirement 
specified in rule, but instead should be suggested in guidance “where appropriate”.  There can be many 
reasons, such as funding availability or pandemic, that can impact when a remedial action will commence 
or end, and the same factors can also influence the duration of treatment.  Even providing an estimate 
can be problematic if a claim or other legal action is potentially associated with a project (which includes 
many cleanup projects). 
 
 
Ecology Questions about Regulatory Impacts 
 

a. What, if any, economic effects might the following changes to the remedial investigation and 
feasibility study requirements have on you or your constituents:  

i. Investigation of climatological characteristics that are likely to affect the 
resilience of cleanup action alternatives?  

ii. Investigation of whether and how highly impacted communities may be affected 
by a site?  

iii. Other changes to WAC 173-340-350?  
 
The requirements to investigate climatological characteristics and highly impacted communities could add 
significant cost to remedial investigations.  While these elements should be included in rule, there should 
be consideration given in guidance to ensure that appropriate amounts of information are collected, and 
not require costly studies when they are not appropriate.  Ecology should provide a clear framework and 
expectations in guidance, ensuring scalability, with “off-ramps” similar to the Terrestrial Ecological 
Evaluation’s “exclusions” and “simplified evaluations” to reduce the cost burden on the community and 
parties conducting cleanup. 
 

b. Can you identify a less burdensome regulatory approach to implement the draft rule changes 
that complies with statutory requirements?  

 
Please see the above response in regard to suggestions for guidance. 
 

c. Would the draft rule changes have a disproportionate impact on small businesses or local 
governments?  

 
The new requirements to review climatological characteristics and highly impacted communities could add 
significant cost to relatively simple sites if not handled in a way that is appropriately scalable as discussed 
above.  This would disproportionately impact small businesses and local governments alike. 
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d. Would the draft rule changes provide an advantage or disadvantage to Washington businesses 
compared to businesses in other states? 

 
There is a significant amount of uncertainty and vagueness in the rule in regards to both the investigation 
of climatological characteristics and highly impacted communities.  Until guidance is developed, it is 
difficult to say if the rule changes would provide an advantage or a disadvantage to Washington businesses 
compared to other states.  
 
One thing that is clear is that it is vital that Ecology ensure timely development of guidance (to be released 
concurrently with any new final rule – if not fully-vetted guidance, then at least interim technical 
memoranda), or Washington businesses and communities are likely to incur a significant amount of 
unnecessary time and cost spinning their wheels to meet the new requirements without clear 
expectations.  See above in regard to suggestions for guidance to minimize any disadvantage to 
Washington communities and businesses. 
 

SECTION 360  – REQUIREMENTS FOR CLEANUP ACTIONS 

In general, the targeted changes proposed by Ecology appear to successfully meet Ecology’s stated 
objectives of incorporating environmental justice as a factor in selecting a remedy.  Ecology has asked for 
feedback on several specific questions, as follows: 
 
Ecology Questions and Responses 
 

Ecology Question 1:   For sediment sites and cleanup units, does the draft rule sufficiently clarify 
that both rules apply? 

 
Yes, the rule language is clear. 
 
 Ecology Question 2:  Do you have any concerns with how the draft rule restructures the list of 

requirements? 
 

I have no concern with the way in which the draft rule restructures the requirement list; however, the 
wording around Action-specific requirements should be clarified to more directly state that those do not 
pertain to every cleanup action; only to those actions where the applicable portions of the rule are part of 
the selected remedy. 
 
Compliance monitoring (WAC 173-340-360(3)(a)(vi)) should be moved to Action-specific requirements.  
There are instances where confirmation samples would adequately address the permanence and 
completeness of the action and compliance monitoring would not be required. 
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Ecology Question 3a.  Is it appropriate to include climate change resilience as both a general 
(absolute) requirement for cleanup action alternatives, and in the long-term effectiveness 
(comparative) criterion in the disproportionate cost analysis? 
 

It is appropriate to include them in both sections, in the same way that protectiveness is included in both 
sections.  However, more information should be provided in guidance regarding how it should be 
evaluated effectively (in terms of time frame assessed – how many years should be considered?). 
 

Ecology Question 3b.  Is it appropriate to also include a separate expectation regarding climate 
change resilience in WAC 173-340-370? 
 

It is redundant, but I don’t believe the redundancy presents a significant challenge.  If anything, it is more 
appropriate in WAC 173-340-370 than in WAC 173-340-360(3); though it should certainly be maintained 
as an evaluation criterion. 
 

Ecology Question 4a.  Which of the following approaches is preferable:  
• As specified in the draft rule, make equity a factor that must be considered when 

evaluating the existing requirements in Section 360 (such as whether an alternative is 
protective or whether the restoration time frame is reasonable) and create an equity 
expectation in Section 370? 

• Make equity a separate, stand-alone requirement that must be evaluated in Section 
360? 

 
The first approach seems preferable.  It is difficult to say for certain without the promised Ecology 
guidance.  However, the equity evaluation as described to date appears to fit well within the existing 
requirements such as protectiveness and community concerns.  Making equity a separate requirement 
seems redundant at this time. 
 

Ecology Question 4b.  What burdens should be considered when assessing the burdens of an 
alternative – health, social, cultural, economic? 
 

Health should certainly be a substantial part of the consideration and is consistent with the language of 
the rule – this should be the primary consideration.  Economic and cultural considerations are likely less 
common, but still should be part of remedy evaluation. 
 

Ecology Question 4c.  Do you have any concerns with being able to analyze cumulative impacts 
on a highly impacted community when assessing the effects of an alternative? 
 

As described above, my primary concern with being able to conduct this analysis is establishing a clear, 
scalable set of expectations and procedures.  Placing the burden to develop these procedures on the party 
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conducting the cleanup, without clear expectations, will only increase the burden on the parties 
conducting cleanup and communities alike and will slow down cleanups in the state.  Clarity is absolutely 
critical and should be addressed prior to finalizing the rule requirements. 
 
Additionally, I am concerned about the level of effort required to complete this analysis – as noted, there 
should be off-ramps for further evaluation for simple sites and a way to document determinations of “no 
impact” clearly in an FS.  The required evaluation should be scalable to the size and complexity of the 
cleanup site; as smaller sites (such as a targeted excavation of several cubic yards behind a dry cleaner) 
would require dramatically less review and evaluation than an uplands/sediment site on the Duwamish. 
 

Ecology Question 4d.  Do you have any concerns with being able to consider equity in the 
feasibility study? 
 

See above, which applies to this question as well. 
 
Ecology Question 4e.  What type of expertise do you think is needed to consider equity in the 
feasibility study? 
 

Considerations of equity in a feasibility study could require many different types of expertise, in addition 
to the expertise of a remediation professional.  As in the example above, a complex site with impacts to 
sediments and surface water requiring remedy of the same media could potentially require cultural 
expertise and the ability to conduct natural resource damage assessments and complex economic 
evaluations – items that may not pertain to all sites.  This highlights the need for a tiered system of 
evaluation in the remedial investigation portion, which would then trigger specific evaluations and 
requirements in the feasibility study. 

 
Ecology Question 4f.  What type of guidance should Ecology develop for considering equity? 
What expertise or other resources does Ecology need to develop such guidance? 
 

Ecology must develop specific guidance for considerations of equity in both the RI and FS phases.  This 
guidance needs to be specific and set clear expectations for the type and amount of information that needs 
to be collected, appropriate for the size and scale of the site and potential remedial alternatives.  As 
described above, Ecology should evaluate a tiered approach to these considerations to ensure that the 
needs of the requirement are met without unnecessary time, effort, or resources, and present that 
approach in guidance.  This could include exclusions and simplified evaluations for the remedial 
investigation phase as well as for the feasibility study phase. 
 

Ecology Question 5.  Is the draft rule clear as to when a feasibility study is not required? 
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WAC 173-340-360(5)(b) should also specify that a feasibility study may not be required if a model remedy 
has been selected. 
 

Ecology Question 6.  Do you have any concerns with the steps for how to determine whether a 
cleanup action alternative uses permanent solutions to the maximum extent practicable or how 
to use a disproportionate cost analysis to make that determination? In particular: 

• Does the draft rule strike the right balance between what is specified in rule (certainty 
and direction) versus guidance (flexibility and adaptability)? 

• Do the steps inappropriately constrain how the analysis may be conducted? 
• Did we omit or obscure any step in the analysis? 

 
The steps outlined in the draft rule for determining whether a cleanup action alternative uses permanent 
solutions to the maximum extent practicable and how to use a disproportionate cost analysis to make the 
determination is clear and concise, and does appear to strike the appropriate balance between specificity 
and flexibility for rule.  I am eager to see the guidance on the subject; it will be critical to get that right to 
avoid confusion and ensure consistency. 
 

Ecology Question 7a.  Does the draft rule provide sufficient assurance that: 
• Best professional judgement must be applied consistently when conducting a 

disproportionate cost analysis? 
• The basis for judgements, including weightings, must be documented and supported by 

reasoned arguments? 
 

It does not provide assurance, but it does state both clearly.  The greater level of assurance will come with 
clear, concise, and specific guidance. 
 

Ecology Question 7b.  If additional requirements or conditions for professional judgement 
during the remedy selection process are needed, what might these be, and should these be 
provided in rule or in guidance? 
 

As noted above, the role of guidance will be critical.  The rule appears adequate for the purpose of rule, 
and additional requirements or conditions should not be specified here. 
 

Ecology Question 8a.  Should the word “substantially” be re-introduced before the word 
“exceed” in the disproportionate cost analysis test to reflect the high degree of uncertainty and 
use of professional judgment in the analysis? 
 

“Substantially” is still a subjective term and is essentially meaningless in a practical sense without the 
greater specificity that is apparently planned for guidance.  It should not be re-introduced here, as it is 
redundant with the term disproportionate as the PAC pointed out.  It does not specifically acknowledge 
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the uncertainty of the process – this could more clearly be handled in guidance.  For instance, the first 
example provided by Ecology in the July 22 webinar demonstrated two alternatives with relative 
proportional changes of less than 2% separation, and Ecology indicated that difference was “substantial,” 
while certain members of the STAG expressed confusion at that term as applied here.   
 

Ecology Question 8b.  Does Ecology need to provide additional guidance regarding uncertainty 
and the role of professional judgement when conducting a disproportionate cost analysis? 
 

Yes.  This should be discussed in guidance documents as noted above.  
 

Ecology Question 9.  Does the draft rule adequately describe the types of construction and post-
construction costs that need to be identified and considered in the disproportionate cost 
analysis? 
 

The draft rule does adequately describe these costs for rule as the language does not constrain 
consideration of other costs that may be specific to certain remedies. 
 

Ecology Question 10.  Should the draft rule specify a standard design life for cleanup action 
components necessary for removing or treating contaminants or for controlling contaminants 
remaining on site to protect human health and the environment?  If so, what would be a realistic 
timeframe? 
 

No, the draft rule should not specify a standard design life.  Different types of cleanup action components 
can have dramatically different effective lifespans, there are far too many types to list in rule, and new 
containment and construction technologies change faster than rule does.  It may be beneficial to include 
example design life estimates in guidance to prompt inclusion of these expectations in cost analysis. 
 

Ecology Question 11a.  Should the draft rule require the use of present worth analysis to 
estimate the present value of future costs in the disproportionate cost analysis? If so, under 
what circumstances? 
 

The draft rule should not require the use of present worth analysis but should indicate that it is optional.  
Present worth analysis can be an important consideration, but should not be a requirement as many sites, 
particularly less-complex and smaller sites, would not benefit from the analysis.   
 

Ecology Question 11b.  Should the rule specify what discount rates must be used in the present 
worth analysis? 
 

As noted above, the rule should not specify requirements for present worth analysis, though the current 
draft language provides a valuable option that should remain, at least in guidance if not in rule.  In my 
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experience, parties conducting present worth analysis occasionally have different discount and inflation 
rates based on their internal and accepted (and audited) accounting practices. 
 

Ecology Question 11c.  Do you have any concerns with the using the discount rates 
recommended by the U.S. Office of Management and Budget (OMB)? 
 

As previously indicated, while the discount rates recommended by the U.S. OMB are valuable options and 
good guidelines, they are not the only options and sometimes do not accurately reflect a particular party’s 
experience or accounting.  They are a good recommendation and I have used them on behalf of some 
clients, but the rule should not constrain parties from selecting other defensible rates as appropriate. 
 
Ecology Questions about Regulatory Impacts 
 

e. What, if any, economic effects might the following changes to the remedial investigation and 
feasibility study requirements have on you or your constituents:  

iv. Investigation of climatological characteristics that are likely to affect the 
resilience of cleanup action alternatives?  

v. Investigation of whether and how highly impacted communities may be affected 
by a site?  

vi. Other changes to WAC 173-340-360?  
 
The new requirements to investigate climatological characteristics and highly impacted communities and 
incorporate the information into the feasibility study is particularly concerning.  Without clear guidance of 
what Ecology’s minimum expectation will be, or a demonstration of a preferred, consistent approach for 
any portion of the process, investigations of this nature could be extremely costly and pose an undue 
burden on smaller, less complex sites.   
 
Based on my experience, both requirements should be part of a complete investigation and feasibility 
study.   However, it is impossible to gauge how much the cost could be without more information.  Indeed, 
it is impossible how much of a benefit such investigations would gain without more information from 
Ecology; but it is near certain that issuing a final rule without this guidance would result in slower cleanups, 
confusion, and substantial unnecessary cost to my constituents and other parties conducting cleanups.  It 
is possible that the additional cost would be a prohibitive burden for smaller sites and potentially larger 
ones, depending on whether or not Ecology is able to provide specific information on where to obtain the 
needed data, and procedures for how to treat the data in the feasibility study. 
 

f. Can you identify a less burdensome regulatory approach to implement the draft rule changes 
that complies with statutory requirements?  
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I would recommend consideration of the tiered model used by the agency to address investigation of and 
evaluation of ecological impacts to ensure appropriate, scalable information collection and use in remedy 
selection.  Many sites benefit from the Terrestrial Ecological Evaluation Exclusion option and the Simplified 
Terrestrial Ecological Evaluation to avoid spending unnecessary time and effort when a simple exercise can 
demonstrate adequate protection of ecological receptors.  An similar approach to highly impacted 
community evaluations would be less burdensome than requiring full cumulative impacts analysis and 
costly information-gathering exercises. 
 
Additionally, for both highly impacted communities and for climate effects, it is absolutely critical that 
guidance is released concurrent with any rule implementation and that the agency does not shift the 
burden of inventing process and approach to parties conducting cleanups, as has occurred in the past with 
disproportionate cost analysis and vapor intrusion requirements, for example.  Those examples resulted 
in substantial wasted effort and resources, with parties conducting investigations and analysis in good faith 
only to have those efforts rejected following agency review because of unclear expectations. 
 

g. Would the draft rule changes have a disproportionate impact on small businesses or local 
governments?  

 
If released without guidance and appropriate scalability, the draft rule changes will certainly have a 
disproportionate impact on small businesses and local governments. 
 

h. Would the draft rule changes provide an advantage or disadvantage to Washington businesses 
compared to businesses in other states? 

 
Please see the concerns noted above.  If not addressed, the draft rule changes would certainly provide a 
disadvantage to Washington businesses compared to businesses in other states. 
 
 
GENERAL COMMENT REGARDING SECTION 360 
 
I am very disappointed that Ecology has not addressed in rule an issue that has been repeatedly brought 
up by STAG and in prior comments during scoping activities in 2018 and before:  Explicit inclusion of an 
evaluation of the net environmental impacts and sustainability of remedial alternatives during the 
feasibility study, including emission of greenhouse gasses.  Such an evaluation is required for many capital 
and construction projects around the state of Washington and elsewhere, but has not been widely used 
for cleanup projects. 
 
There is abundant guidance and many resources readily available from EPA and organizations such as the 
Sustainable Remediation Forum and the Interstate Technology and Regulatory Council that demonstrate 
how to do conduct such an evaluation.  In my experience, however, these approaches have not been 
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included in Washington cleanups despite acceptance elsewhere.  Incorporation of these approaches would 
enable a better understanding of the actual environmental benefit achieved by a remedial action.  
Conversely, omitting this step obscures the negative environmental effects some cleanups can have 
relative to the incremental benefit they achieve toward protecting human health and the environment for 
this and future generations.  Inclusion of this step in the feasibility study (perhaps as part of the 
consideration of public concerns criteria) would further emphasize reuse/recycling/destruction outcomes, 
reduce reliance on offsite disposal where contaminants are simply moved from one contained location to 
another location, and provide for a more holistic approach to cleanups; while not unduly constraining 
remedy selection. 
 
I very much appreciate the amount of time and effort that has gone into these draft rule changes and 
providing the opportunity for the STAG to weigh in at this stage. 
 
I am providing these comments in my role as a STAG member representing my firm and NAIOP; however, 
these comments should be taken as my own and may not necessarily represent the view of anyone else 
with SLR, nor necessarily those of NAIOP or any of its members. 
 
 
Sincerely, 
 
 
 
John H. McCorkle, CEP   
Principal   
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