
March 10, 2020  

Via email 

Re: Comments on Proposed Updates to Sections 450 and 300 of MTCA Regulations 

Dear Mr. Stanovsky, 

We would like to thank you for the opportunity given to the Stakeholder Tribal and Advisory Group 
(STAG) members on the activities planned by the Washington State Department of Ecology (Ecology) to 
update the Model Toxics Cleanup Act’s (MTCA) Cleanup Rule.  The following are informal comments 
provided by King County STAG members, James Neely and Shirlee Tan representing King County 
Department of Natural Resources and Parks (DNRP) and Public Health – Seattle & King County (PHSKC) 
respectively. 

In response to the questions posed to the STAG during the January 2020 meeting we have the following 
comments based on internal discussions with our King County colleagues: 

Questions about Section 450: Releases from underground storage tanks 

1. Ecology proposes eliminating from Section 450 the overview of steps in the cleanup process 
following the specified interim actions since UST sites must be cleaned up the same way as 
every other site.  Do you have any concerns with eliminating the overview?  

See Section 450(2) in the preliminary draft and Sections 450(6) through (8) in the current 
rule. 

No concerns with streamlining the text.  However, reporting within 24 hours of release confirmation to 
Ecology was removed from the new text, leading to confusion about whether this is still a requirement.  
While it may seem redundant to include this in the new text, it would be good to include for clarity. In 
general we agree with other members of the STAG that reporting requirements for exemptions and 
other actions be more clearly spelled out so that the required steps and timing of them are obvious 
(e.g., 24 hour reporting requirement). 

2. Should Ecology require investigation of possible vapor intrusion pathways as part of the initial 
site characterization? 

See Section 450(5)(b) in the preliminary draft. 

Addressing vapor intrusion should be done early in the process because it is an important exposure 
pathway that is not obvious unless tested for and is difficult to avoid.  This is particularly important if 
children and women of child-bearing age are living or working in a structure on the site.  We support 
inclusion of vapor intrusion pathways as part of the initial site characterization.   

3. If a release from an UST system has been confirmed, under what circumstances should 
groundwater be investigated as part of the initial site characterization?  Do you have any 
concerns with the circumstances specified by Ecology? 

See Section 450(5)(b)(iii) in the preliminary draft. 
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The language in general is appropriate.  Discussion with the STAG group included suggestions for a more 
specific set of instructions with a prioritized approach that includes sensitive receptors and greater risks.  
We would be open to revisions that could improve the clarity of what is needed and when. 

4. Should Ecology specify in the rule whether and what type of professional license is required to
demonstrate that a release from an UST system does not pose a threat to groundwater?

See Section 450(5)(b)(iii)(E) in the preliminary draft. 

The Stag members were generally in agreement that it would be difficult to specify a professional 
license that is fully applicable to UST remedial actions.  In addition, the is no specific licensing for 
environmental professionals. 

5. Should Ecology set a deadline for initiating free product recovery? Is 60 days after release
confirmation reasonable?

See Section 450(5)(c) in the preliminary draft. 

While this process can be difficult to initial through contract work, site owners should be required to 
move as quickly as possible, particularly if neighbors or other sites are at risk of exposure or 
contamination from the free product.  It was mentioned at the meeting that other states have shorter 
deadlines.  We recommend that Ecology determine what other states are doing to encourage faster free 
product recovery when there is potential for exposure/contamination and develop language that more 
clearly defines if a shorter deadline is feasible and if there are cases where 60 days may not be possible 
and how that would be approached by the responsible party.   

6. Should Ecology require at least quarterly monitoring and reporting of free product recovery?

See Section 450(5)(c)(iv) and (v) in the preliminary draft. 

Yes – at least quarterly. 

7. If UST owners and operators are cleaning up a site independently without any technical
assistance from Ecology or the Pollution Liability Insurance Agency, should Ecology require them
to provide periodic updates on the status of the cleanup and what is known about the hazards
posed by the site?  If so, how frequently?

See Section 450(7) in the preliminary draft. 

While independent cleanups are encouraged because they go through a less burdensome process, the 
requirement to report on the status of the cleanup and the hazards posed by the site is important for 
ensuring that potential impacts on other sites, people, and the environment are known and affected 
parties are made aware.  It was noted during the STAG meeting that reporting is required for insurance 
on a yearly basis.  This information should be provided to Ecology to ensure that affected parties are 
made aware. Perhaps reporting requirements could be reduced if there is no reason to expect that 
other parties would be affected following the initial report. 

Questions about economic impacts 

1. What, if any, economic effects might the draft rule changes have on you or your constituents?
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2. Can you identify a less burdensome regulatory approach for responding to releases from UST 
systems that complies with the federal requirements for state program approval in  
40 C.F.R. Sec. 281.35? 

3. Would the draft rule changes have a disproportionate impact on small businesses or local 
governments? 

For small businesses MTCA can be difficult to approach because they don’t know how to do 
cleanups.  Ecology should provide more guidance to small businesses to streamline potential exposure 
pathways as a 1st step in the process to notify the public and to make it easy for them to know how to 
get started and what their requirements are. 

How are PLIA funds distributed and determined? 

4.    Would the draft rule changes provide an advantage or disadvantage to Washington businesses 
compared to businesses in other states? 

 

Questions about Section 300: Site discovery and reporting 

1. Do the examples and exemptions provided in subsections (2) and (3) of the preliminary draft 
rule provide sufficient guidance for determining whether a release must be reported?  What 
guidance should be included in rule versus guidance? 

See Section 300(2) and (3) of the preliminary draft rule, and current TCP Policy 300. 
 

At the STAG meeting PHSKC requested that terms like “a natural person” be clarified and that the 
regulation(s) that cover air releases be listed so that it is clear why they are exempt.   

 
2. In cases where an owner or operator completes an independent remedial action within 90 days 

of release discovery, Ecology proposes reducing the timeframe for submitting a combined 
release and action report from 90 to 60 days after completing the action.  Is 60 days enough 
time? 

See Section 300(5) of the preliminary draft rule. 

Because an independent action is less burdensome, more sites are likely to undergo independent 
cleanups.  However, with an accelerated reporting scheme there is concern that fewer sites will go 
through the independent process and that sites that do will be in violation of their reporting 
requirements more often.  At the same time, there is concern that waiting for 90+ days to report to 
Ecology could delay notification to affected parties.  We recommend that Ecology determine a way to 
accomplish both incentives to conduct independent cleanups as well as a way to notify potentially 
affected groups in a timely manner. 

One STAG member noted that removal of USTs requires a SEPA checklist – there is no requirement for 
cleanups to be reported on the SEPA checklist.  The public process to know about these independent 
cleanups is not clear or not existent and we encourage Ecology to find a way to do this. 
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In addition, the proposed revision to WAC 173-340-515: The updated provision will state: “Ecology may, 
as resources permit, review reports that document independent cleanup actions. The review must 
include an evaluation of whether the site qualifies for removal from the contaminated sites list or 
whether further remedial action is necessary under this chapter.”  This seems to allow too much 
discretion by Ecology on whether to review reports.  Ecology should be reviewing each independent 
remedial action report. 
 

Questions about economic impacts 

4. What, if any, economic effects might the draft rule changes have on you or your constituents? 

5. Can you identify a less burdensome regulatory approach for reporting releases that complies 
with statutory requirements? 

6. Would the draft rule changes have a disproportionate impact on small businesses or local 
governments? 

7. Would the draft rule changes provide an advantage or disadvantage to Washington businesses 
compared to businesses in other states? 

The discussion of disproportionate cost analysis that will take place at the next meeting may be a more 
appropriate time to discuss how Ecology plans to measure health impacts as part of the economic 
analysis, but it also fits into this section on economic impacts. We are concerned about the impacts to 
small businesses that do not normally do MTCA cleanups as well as individuals who may have water or 
air contamination from a nearby MTCA site and the economic impacts to these groups (cleanup, health 
and other costs). King County assists site owners with cleanups through the Brownfield program and 
encourages Ecology to keep this process streamlined and less onerous for small businesses and continue 
to find ways to consider the economic burden of health, social and other costs associated with MTCA 
sites. 

 

Thank you once again for the opportunity to comment and participate in the MTCA rule revision 
process. Please do not hesitate to contact James Neely (james.neely@kingcounty.gov) or Shirlee Tan 
(shirlee.tan@kingcounty.gov) for clarification or questions. 

 

Respectfully, 

 

James Neely        Shirlee Tan, PhD 
Environmental Programs Managing Supervisor   Toxicologist  
Solid Waste Division      Environmental Health Services 
King County Department of Natural Resrouces and Parks Public Health – Seattle & King County 
Neely.james@kingcounty.gov     Shirlee.tan@kingcounty.gov 
206-477-5284       206-477-7978 
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