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From: Esther Beaumier
To: Stanovsky, Clinton (ECY); "emcmanus@rossstrategic.com"; Garcelon, Jennifer (DOHi)
Cc: Keith Johnston; Rob Olsen; Jessica Gehle
Subject: RE: MTCA Stakeholder Review of Sections 300 & 450 and supporting policies
Date: Friday, February 28, 2020 12:14:45 PM


THIS EMAIL ORIGINATED FROM OUTSIDE THE WASHINGTON STATE EMAIL
SYSTEM - Take caution not to open attachments or links unless you know the sender AND
were expecting the attachment or the link


Hi all,
Rob Olsen provided the following comments. If you’d like to discuss with him further, he is CC’d or
can be reached at (253) 798-2855.


Thanks,
Esther


Esther Beaumier
Program Manager
(253) 798-6121


From: Rob Olsen <ROlsen@tpchd.org> 
Sent: Friday, February 28, 2020 10:10 AM
To: Esther Beaumier <EBeaumier@tpchd.org>
Cc: Keith Johnston <KJohnston@tpchd.org>
Subject: RE: MTCA Stakeholder Review of Sections 300 & 450 and supporting policies


Esther, here are my comments. I believe you wanted these turned in by Monday.


Questions about Section 300: Site discovery and reporting
1. Do the examples and exemptions provided in subsections (2) and (3) of the preliminary


draft rule provide sufficient guidance for determining whether a release must be
reported?  What guidance should be included in rule versus guidance?


See Section 300(2) and (3) of the preliminary draft rule, and current TCP Policy 300.
Yes


2. In cases where an owner or operator completes an independent remedial action within
90 days of release discovery, Ecology proposes reducing the timeframe for submitting a
combined release and action report from 90 to 60 days after completing the action.  Is
60 days enough time?


See Section 300(5) of the preliminary draft rule.
Maybe not. Post remedial action, the final report availability depends first upon
the laboratory turnaround time. A consultant cannot begin their report until this
is done. Final report submission is then subject to the rate at which the consultant
can author the report, gain client approval and submit to Ecology. Many of these
variables are outside the control of the property owner/client. 60 days, while
often reasonable, may make otherwise compliant owners subject to violation if
reports get delayed.
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Questions about economic impacts
1. What, if any, economic effects might the draft rule changes have on you or your


constituents?


a. Few, if any.


2. Can you identify a less burdensome regulatory approach for reporting releases that
complies with statutory requirements?


a. The current and proposed approach is a non-burden.


b. Reporting requirements should extend to any consultant, well driller or financial
institution conducting Phase II’s on behalf of non-owner or operator parties. These
releases go unreported, since they are often discovered during environmental due
diligence, by prospective lenders and buyers under no obligation to report or
surrender their findings to owners/operators.


3. Would the draft rule changes have a disproportionate impact on small businesses or local
governments?


a. Tighter report submission deadlines may be onerous, but 60 days is reasonable.


4. Would the draft rule changes provide an advantage or disadvantage to Washington
businesses compared to businesses in other states?


a. Cannot say.


Questions about Section 450: Releases from underground storage tanks


1. Ecology proposes eliminating from Section 450 the overview of steps in the cleanup process
following the specified interim actions since UST sites must be cleaned up the same way as
every other site.  Do you have any concerns with eliminating the overview?


See Section 450(2) in the preliminary draft and Sections 450(6) through (8) in the
current rule.


No.
2. Should Ecology require investigation of possible vapor intrusion pathways as part of the initial


site characterization?


See Section 450(5)(b) in the preliminary draft.
Yes.


3. If a release from an UST system has been confirmed, under what circumstances should
groundwater be investigated as part of the initial site characterization?  Do you have any
concerns with the circumstances specified by Ecology?


See Section 450(5)(b)(iii) in the preliminary draft.
Given the subsurface nature of leaking tank components, groundwater is
contaminated from UST releases. Groundwater should be investigated for all UST
releases.


4. Should Ecology specify in the rule whether and what type of professional license is required to
demonstrate that a release from an UST system does not pose a threat to groundwater?


See Section 450(5)(b)(iii)(E) in the preliminary draft.
No. Competent environmental consultants might not have a professional license
(e.g. hydrogeologist) but demonstrate adherence to known investigation
standards and reporting practices. The license provides little certainty over the
quality of the data or accuracy of the analysis.


5. Should Ecology set a deadline for initiating free product recovery? Is 60 days after release
confirmation reasonable?
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See Section 450(5)(c) in the preliminary draft.
Yes. Free product is incredibly dangerous to groundwater resource, off-property
impacts and vapor intrusion.


6. Should Ecology require at least quarterly monitoring and reporting of free product recovery?


See Section 450(5)(c)(iv) and (v) in the preliminary draft.
Yes.


7. If UST owners and operators are cleaning up a site independently without any technical
assistance from Ecology or the Pollution Liability Insurance Agency, should Ecology require
them to provide periodic updates on the status of the cleanup and what is known about the
hazards posed by the site?  If so, how frequently?


See Section 450(7) in the preliminary draft.
Cleanups done outside Ecology oversight should report findings annually.
Upon finding an immediate threat to human health or the environment (e.g.
release within protective radius of drinking water well, vapor intrusion of living
quarters or child care/school facility), Ecology should be immediately notified and
ERTS (environmental reporting tracking system) deferral sent to appropriate
agencies.


Questions about economic impacts


1. What, if any, economic effects might the draft rule changes have on you or your
constituents?


Costs will increase, but active gas stations have insurance that cover releases from
active, insured systems.


2. Can you identify a less burdensome regulatory approach for responding to releases from
UST systems that complies with the federal requirements for state program approval in
40 C.F.R. Sec. 281.35?


No.


3. Would the draft rule changes have a disproportionate impact on small businesses or local
governments?


Many gas stations are small businesses, but the rule changes are justified given UST
releases impact those beyond the site owner or operator.


3. Would the draft rule changes provide an advantage or disadvantage to Washington
businesses compared to businesses in other states?


Don’t know.


-Rob


From: Do Not Reply <donotreply@wsalpho.net> 
Sent: Friday, February 14, 2020 4:56 PM
To: Jessica Gehle <JGehle@tpchd.org>
Cc: clinton.stanovsky@ecy.wa.gov; Elizabeth McManus <emcmanus@rossstrategic.com>
Subject: EPHC- MTCA Stakeholder Review of Sections 300 & 450 and supporting policies


Dear EHDs,
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Before I head off for the long weekend (yay!), I wanted to send this out to the group.  The Model
Toxics Control Act (MTCA) Stakeholder group met a few weeks ago to discuss sections 300 (Site
Discovery and Reporting) and 450 (Underground Storage Tanks).  The information below and
attached documents provide background information. 
The biggest LHJ discussion items were in section 300, Q2 below, on reducing timeframe for an
independent remedial action from report to action from 90 to 60 days. 
In my jurisdiction, we did not work with USTs often, so I do not have much experience.  There was
some discussion on section 450, Q4 below, regarding Ecology should specify in rule whether and
what type of professional license is required to demonstrate that a release from a UST system does
not pose a threat to groundwater.
Ecology would like comments by Monday, March 2, 2020 on these sections.  Please send it out to
your solid/haz waste teams and see if they have any comments.  Please provide comments to me,
Clint Stanovsky, and Elizabeth McManus; their email is above.
Thanks for your time and review.
Jen


Section 300 Purpose of Changes
Ecology is not proposing significant changes to the release reporting requirements in Section 300. 
However, Ecology is proposing several changes to:


Update outdated parts of the rule.


Clarify parts of the rule to improve compliance.


Improve integration of the rule with Chapter 173-360A WAC.


Update language to align with current rule writing practices.


Overview of Changes
The following is a summary of the proposed changes to Section 300 of Chapter 173-340 WAC, Model
Toxics Control Act (MTCA) Cleanup Regulations.  The proposed changes are also footnoted in the
preliminary draft of the rule text.


Eliminated defunct provision about releases discovered before the effective date of the
regulation.
Moved and consolidated references to release reporting obligations for regulated UST
systems in subsection (1) of this section.  References are currently included in WAC
173-340-300(2) and (4) and WAC 173-340-450(2)(a).
Moved description of other reporting obligations from subsection (6) to subsection (1).
Moved release reporting requirement from subsection (2)(a) to subsection (2).
Moved examples of reportable releases from subsection (2)(b) to subsection (2).
Corrected and updated reference to release reporting requirements for regulated
underground storage tank (UST) systems.  The requirements are specified in Chapter
173-360A WAC, not WAC 173-340-450.
Added release reporting exemption for releases from heating oil tanks required to be
reported to the Pollution Liability Insurance Agency (PLIA) under RCW
70.149.040(13).  The reporting requirement was added by the Legislature in 2017 in
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House Bill 1266.
Moved requirement governing content of release report from subsection (2)(a) to 
subsection (4).
Moved combined release and action reporting requirements from WAC 173-340-515(4)
(c) and changed deadline for reporting from 90 to 60 days after completing action.
Deleted reference to additional reporting requirements for UST releases in WAC 173-
340-450.
Moved requirements governing Ecology’s response to receipt of independent remedial
action reports to WAC 173-340-515 and updated to apply to all sites on the
contaminated sites list.  The updated provision will state: “Ecology may, as resources
permit, review reports that document independent cleanup actions. The review must
include an evaluation of whether the site qualifies for removal from the contaminated
sites list or whether further remedial action is necessary under this chapter.”


Review the preliminary draft of Section 300 of the Cleanup Rule and come prepared to discuss the
following questions.  Ecology also welcomes any other comments and questions about the proposed
changes.  Please submit any written comments on the proposed changes by March 2, 2020. 
As additional background for the discussion, please also review current TCP Policy 300: Site
Discovery – Reporting Releases, provided separately in this review packet.
Questions about Section 300: Site discovery and reporting


1. Do the examples and exemptions provided in subsections (2) and (3) of the preliminary
draft rule provide sufficient guidance for determining whether a release must be
reported?  What guidance should be included in rule versus guidance?


See Section 300(2) and (3) of the preliminary draft rule, and current TCP Policy 300.
2. In cases where an owner or operator completes an independent remedial action within


90 days of release discovery, Ecology proposes reducing the timeframe for submitting a
combined release and action report from 90 to 60 days after completing the action.  Is
60 days enough time?


See Section 300(5) of the preliminary draft rule.
Questions about economic impacts


1. What, if any, economic effects might the draft rule changes have on you or your
constituents?


2. Can you identify a less burdensome regulatory approach for reporting releases that
complies with statutory requirements?


3. Would the draft rule changes have a disproportionate impact on small businesses or local
governments?


4. Would the draft rule changes provide an advantage or disadvantage to Washington
businesses compared to businesses in other states?


Section 450 Purpose of Changes


Purpose of Changes
As part of this rulemaking, Ecology is not proposing changes to its overall strategy for getting
releases from regulated UST systems cleaned up.  However, Ecology is proposing several changes to
help accelerate the investigation and cleanup of such releases.  The changes are intended to:
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Streamline the existing rule.


Update outdated parts of the rule.


Clarify parts of the rule to improve compliance.


Improve integration of the rule with Chapter 173-360A WAC.


Update language to align with current rule writing practices.


Overview of Changes
The following is a summary of the proposed changes to Section 450 and related definitions in
Section 200 of Chapter 173-340 WAC, Model Toxics Control Act (MTCA) Cleanup Regulations.  The
proposed changes are also footnoted in the preliminary draft of the rule text.
Section 200         Definitions


Added definitions for the terms “UST system,” “UST system owner,” and “UST system
operator” to clarify applicability of the requirements in WAC 173-340-450.  The terms have
the same meaning as in the UST Regulations, Chapter 173-360A WAC.


Section 450         Releases from underground storage tanks
Clarified the applicability of the section. The section applies only to owners and
operators of regulated UST systems from which there has been a confirmed release.
Clarified the limited purpose of the section and eliminated the overview of the steps in
the cleanup process. The section only specifies additional requirements for initially
responding to releases from UST systems. The other requirements in the chapter still
apply. Once the UST-specific requirements in this section are completed, the cleanup
process is the same as for any other contaminated site.
Clarified that if an UST system owner or operator fails to comply with the requirements
in this chapter, then they are subject to enforcement not only under Chapter 70.105D
RCW, but also under Chapter 90.76 RCW. This includes civil penalties and orders.
Clarified that the interim actions required in this section may be conducted under any of
the procedures described in WAC 173-340-510 and 173-340-515. UST system owners
and operators may perform the interim actions independently, with or without technical
assistance, or under Ecology supervision. Ecology may also perform the interim actions
itself.
Clarified that all of the required actions specified in this section are interim actions,
including the initial response actions required within the first 24 hours after release
confirmation.
Extended the deadline for completing the initial site characterization from 20 days to 30
days after release confirmation.
Added requirement for investigating vapor intrusion pathways as part of the initial site
characterization.
Clarified the sampling and analysis requirements for the initial site characterization.
Changed the criteria for when groundwater must be investigated for the presence of
contamination and free product as part of the initial site characterization. In particular,
the groundwater must be investigated unless it can be demonstrated to Ecology’s
satisfaction that the release does not pose a threat to groundwater.
Added 60-day deadline for starting free product recovery.
Added requirement for quarterly monitoring of free product.
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Added requirement for quarterly reporting of free product monitoring results and
removal actions.
Clarified what must be included in the interim action report.
Streamlined reporting of interim actions by requiring a single report within 90 days of
release confirmation. Eliminated verbal or written status report on initial response
actions and site characterization that is currently required within 20 days of release
confirmation.
Added requirement that the interim action report must be updated and submitted to
Ecology at least every five years unless the site has been de-listed from the
contaminated sites list, Ecology is conducting or supervising remedial action at the site,
or the site is enrolled in a technical assistance program.
Added requirement that the interim action report must include the type of financial
assurance mechanism used and, if insurance, then whether a claim has been made on the
policy and whether it has been accepted or denied.


we would like you to review the preliminary draft of Section 450 of the Cleanup Rule and come
prepared to discuss the following questions.  Ecology also welcomes any other comments and
questions about the proposed changes.  Please submit any written comments on the proposed
changes by March 2, 2020. 
Questions about Section 450: Releases from underground storage tanks


1. Ecology proposes eliminating from Section 450 the overview of steps in the cleanup process
following the specified interim actions since UST sites must be cleaned up the same way as
every other site.  Do you have any concerns with eliminating the overview?


See Section 450(2) in the preliminary draft and Sections 450(6) through (8) in the
current rule.


2. Should Ecology require investigation of possible vapor intrusion pathways as part of the initial
site characterization?


See Section 450(5)(b) in the preliminary draft.
3. If a release from an UST system has been confirmed, under what circumstances should


groundwater be investigated as part of the initial site characterization?  Do you have any
concerns with the circumstances specified by Ecology?


See Section 450(5)(b)(iii) in the preliminary draft.


4. Should Ecology specify in the rule whether and what type of professional license is required to
demonstrate that a release from an UST system does not pose a threat to groundwater?


See Section 450(5)(b)(iii)(E) in the preliminary draft.
5. Should Ecology set a deadline for initiating free product recovery? Is 60 days after release


confirmation reasonable?


See Section 450(5)(c) in the preliminary draft.
6. Should Ecology require at least quarterly monitoring and reporting of free product recovery?


See Section 450(5)(c)(iv) and (v) in the preliminary draft.
7. If UST owners and operators are cleaning up a site independently without any technical


assistance from Ecology or the Pollution Liability Insurance Agency, should Ecology require
them to provide periodic updates on the status of the cleanup and what is known about the
hazards posed by the site?  If so, how frequently?


See Section 450(7) in the preliminary draft.
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Questions about economic impacts


5. What, if any, economic effects might the draft rule changes have on you or your
constituents?


6. Can you identify a less burdensome regulatory approach for responding to releases from
UST systems that complies with the federal requirements for state program approval in
40 C.F.R. Sec. 281.35?


7. Would the draft rule changes have a disproportionate impact on small businesses or local
governments?


4. Would the draft rule changes provide an advantage or disadvantage to Washington
businesses compared to businesses in other states?


This email is from an automated system. If you wish to reply to this email, please delete the original
system sender address (ie. donotreply@wsalpho.net) and replace it with the email address of the
person you wish the email be sent to.
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