
July 10, 2020 
 
 
Submitted via Electronic Mail – clinton.stanovsky@ecy.wa.gov 
 
Clint Stanovsky 
Cleanup Rulemaking Lead 
Washington Department of Ecology 
PO Box 47600 
Olympia, WA 98504-7600 

 
RE: Yakama Nation Comments on the Washington State Department of Ecology’s Exploratory 
Rule Making for the Model Toxics Control Act parts 1-6 and 8. 
 
Dear Mr. Stanovsky, 
 
Thank you for the valuable discussion at the 6/8/2020 and 6/25/2020 MTCA STAG meetings. The 
Yakama Nation provides the following comments as part of the phased approach to reviewing 
Ecology’s draft proposed MTCA updates. We have also previously provided comments to earlier 
rule-making phases on 12/30/2020 and 1/28/2020. 
 
Chapter 173-340-350(2)(b) and 173-340-360(2)(b) Washington Administrative Code (WAC). The 
addition that applicable federal cleanup law applies at MTCA sites that are also NPL sites is 
important. However, for tribes it is also vitally important that MTCA explicitly state that federal 
cleanup law also applies concurrently at all MTCA sites. MTCA supplements but does not 
displace or supplant federal authority for any hazardous releases within the State of 
Washington. See 42 U.S.C. §§ 9614(a) and 9652(d); see also Atlantic Richfield Co. v. Montana 
Second Judicial Dist. Ct., 408 P.3d 515, 523 (Mont. 2017) (“CERCLA's savings clauses expressly 
contemplate the applicability of state law remedies”). EPA simply declines to implement CERCLA 
at most smaller sites and defers to Ecology to clean them up under the state regulations. In 
other words, Ecology imposes its own MTCA liability at sites where CERCLA liability is not being 
enforced by a federal lead agency. Nowhere in the WAC is this fully explained, but the link to 
CERCLA is absolutely critical for tribal recognition, funding, and involvement at MTCA sites. 
Recognition of tribal cleanup authority and federal trust responsibilities at cleanup sites derives 
from the federal statute but is absent from the state statute, and that needs to be pointed out 
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somewhere in the regulations. It has repeatedly proven incredibly costly and time intensive for 
Yakama Nation to educate and convince PLPs and sometimes even Ecology managers and staff, 
that Yakama Nation has authority as an independent government body at numerous cleanup 
sites. This has caused unneeded delay in cleanup processes and often requires Ecology to clarify 
its position internally and then to the PLPs that both MTCA and CERCLA apply. It would seem 
wise to take the opportunity to clarify facts for all parties involved in the rule update.  See 
Yakama Nation’s 12/30/2020 comment letter for specific MTCA language suggestions on this 
topic.  
 
173-340-350(6)(c)(iii). Groundwater, geology, and hydrogeology field investigation reporting 
should include time series, trends, and ranges for groundwater elevation, flow direction, 
contaminant concentrations wherever possible. These parameters tend to fluctuate and 
capturing the variability across seasons and years can provide critical information for remedial 
design. 
 
173-340-350(6)(c)(iv). Surface water, sediments, and hydrology. It would be helpful to add 
reference to “surface waters of the state” here (includes irrigation/drainage ditches, wetlands). 
[WAC 173-201A-020 Surface waters of the state include lakes, rivers, ponds, streams, inland 
waters, saltwaters, wetlands, and all other surface waters and water courses within the 
jurisdiction of the state of Washington.] 
 
173-340-350(6(c)(viii)(A). Natural resources and ecological receptors. The WAC provides the 
option to skip the terrestrial ecological evaluation (TEE) during the remedial investigation (RI) 
phase and postpone it to the feasibility study (FS) by applying it to post-cleanup residual 
contamination for each remedial alternative. The pros and cons of this approach was discussed 
in the 6/8/2020 MTCA STAG. Yakama Nation has concerns that this approach allows PLPs to skip 
the initial evaluation or initial screening for ecological concerns at too many sites with ecological 
risk. The simplified TEE at the RI phase is not a particularly costly step and quickly screens out 
sites that do not pose significant ecological risk. The information evaluated for sites with more 
significant ecological risk is important for determining if there are additional data needs and for 
understanding if natural resource injury and damages could be an issue at a site. 
 
173-340-350(6)(c)(ix). Highly Impacted Communities. Evaluations must include all areas of 
exposure including reasonable maximum exposure and tribal exposure rates. 
 
173-340-360(5)(c and d). Disproportionate Cost Analysis (DCA). It is critical that if a site is 
complex enough to require DCA, then mitigation needs and natural resource and cultural 
resource injury and damage must be considered in the DCA analysis. As written, it does not fully 
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capture the cost to natural and cultural resources in the selection of final remedies and leaves 
restoration to the good will of PLPs much later during NRD negotiations. Ecology should adopt 
a policy for integration of natural resource restoration into remedial action decisions similar to 
those promulgated by federal lead agencies under CERCLA, and include the cost considerations 
for NRD integration in the DCA analysis. This issue will crop up again when the STAG later 
discusses the cleanup standards and NRD, so there should be some procedural placeholder for 
it in this section. 
 
173-340-360(5)(c and d). Disproportionate Cost Analysis (DCA). There were also concerns about 
the definitions of permanent but I am not sure what to say about this. 
 
173-340-600 Public Notice and Participation. Many of the public involvement requirements are 
not applicable at independent and voluntary cleanup sites. Our concern is that a subset of these 
sites present significant human health and/or ecological risk, yet have remained in the 
independent or voluntary category because they are not of the highest priority, have slipped 
through the cracks due to data gaps, or have slowly made progress and therefore Ecology has 
not required a formal agreement. Some of these sites may have qualified as formal sites. This 
has resulted in excluding the public from having opportunity for meaningful input at some sites 
with significant risk. Although Ecology has assured the MTCA STAG that changes are being 
made administratively to prevent this from continuing, we wonder if there is room in guidance 
or regulation to provide written clarity. 
 
Please do not hesitate to contact me with questions. I can be reached at 509.985.3561 or 
shil@yakamafish-nsn.gov. 
 
Regards, 

 
Laura K. Shira, P.E.  
Yakama Nation Fisheries, Superfund Section 
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